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AND TO: BLAKE, CASSELS & GRAYDON LLP
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON  M5L 1A9 
Fax: 416-863-2653 

Pamela Huff 
Tel: 416-863-2958 
Email: pamela.huff@blakes.com 

Linc Rogers
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Email: linc.rogers@blakes.com  
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Email: jake.harris@blakes.com 
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Email: nancy.thompson@blakes.com 

Lawyers for Deloitte Restructuring Inc., 
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AND TO: MILLER THOMSON LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
Toronto, ON  M5H 3S1 
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Hubert Sibre
Tel: 514-879-4088 
Email: hsibre@millerthomson.com 
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AND TO: BLUETREE ADVISORS INC.
First Canada Place 
100 King Street West 
Suite 5600 
Toronto, ON  M5X 1C9 

William E. Aziz
Tel: 416-575-2200 
Email: baziz@bluetreeadvisors.com 

Chief Restructuring Officer of JTI-Macdonald Corp. 
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Toronto, ON  M5L 1B9 
Fax: 416-947-0866 
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Lawyers for British American Tobacco p.l.c., B.A.T. Industries p.l.c. 
and British American Tobacco (Investments) Limited 
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100 King Street West 
1 First Canadian Place 
Suite 6200, P.O. Box 50 
Toronto, ON  M5X 1B8 
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Tel: 416-862-4714 
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Marleigh Dick
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Email: mdick@osler.com 

Martino Calvaruso
Tel: 416-862-6665 
Email: mcalvaruso@osler.com 

Lawyers for Imperial Tobacco Canada Limited and 
Imperial Tobacco Company Limited 

AND TO: DAVIES WARD PHILLIPS & VINEBERG LLP
155 Wellington Street West 
Toronto, ON  M5V 3J7 

Natasha MacParland
Tel: 416-863-5567 
Email: nmacparland@dwpv.com 
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Anisha Visvanatha
Tel: 416-367-7480 
Email: avisvanatha@dwpv.com 

Ashley Perley, Law Clerk
Tel: 416-566-0463 
Email: aperley@dwpv.com 

Lawyers for FTI Consulting Canada Inc., in its capacity as Monitor of Imperial 
Tobacco Canada Limited and Imperial Tobacco Company Limited

AND TO: MORGAN, LEWIS & BOCKIUS LLP
101 Park Avenue 
New York, NY  10178-0060 

Jennifer Feldsher
Tel: 212-309-6017 
Email: jennifer.feldser@morganlewis.com 

MORGAN, LEWIS & BOCKIUS LLP
One State Street 
Hartford, CT  06103-3178 

David K. Shim
Tel: 860-240-2580 
Email: david.shim@morganlewis.com 

US Counsel for FTI Consulting Canada Inc., in its capacity as Monitor of 
Imperial Tobacco Canada Limited and Imperial Tobacco Company Limited 

AND TO: FTI CONSULTING CANADA INC. 
79 Wellington Street West 
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Fax: 416-649-8101 

Greg Watson 
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Toronto, ON  M5K 1E6 
Fax: 416-868-0673 

James Gage 
Tel: 416-601-7539 
Email: jgage@mccarthy.ca 

Heather Meredith 
Tel: 416-601-8342 
Email: hmeredith@mccarthy.ca 

Paul Steep 
Tel: 416-601-7998 
Email: psteep@mccarthy.ca 

Trevor Courtis
Tel: 416-601-7643 
Email: tcourtis@mccarthy.ca 

Deborah Templer
Tel: 416-601-8421 
Email: dtempler@mccarthy.ca 

Lawyers for Rothmans, Benson & Hedges, Inc. 

AND TO: LAPOINTE ROSENSTEIN MARCHAND MELANҪON LLP 
1 Place Ville Marie, Suite 1300 
Montreal, QC  H3B 0E6 
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Mireille Fontaine
Tel: 514-925-6342 
Email: mireille.fontaine@lrmm.com 

Lawyers for the Top Tube Company

AND TO: TORYS LLP 
79 Wellington St. West, Suite 3000 
Box 270, TD Centre 
Toronto, ON  M5K 1N2 
Fax: 416-865-7380 

Scott Bomhof
Tel: 416-865-7370 
Email: sbomhof@torys.com  

Adam Slavens
Tel:  416-865-7333 
Email: aslavens@torys.com 

Lawyers for JT Canada LLC Inc. and PricewaterhouseCoopers Inc., 
in its capacity as receiver of JTI-Macdonald TM Corp. 

AND TO: PRICEWATERHOUSECOOPERS 
PwC Tower 
18 York St., Suite 2600 
Toronto, ON  M5J 0B2 
Fax: 416-814-3210 

Mica Arlette 
Tel: 416-814-5834 
Email: mica.arlette@pwc.com 

Tyler Ray
Email: tyler.ray@pwc.com 

Receiver and Manager of JTI-Macdonald TM Corp.  

AND TO: BENNETT JONES 
100 King Street West 
Suite 3400 
Toronto, ON  M5X 1A4 
Fax: 416-863-1716 

Jeffrey Leon 
Tel: 416-777-7472 
Email: leonj@bennettjones.com 
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Mike Eizenga
Tel: 416-777-4879 
Email: eizengam@bennettjones.com 

Sean Zweig
Tel: 416-777-6254 
Email: zweigs@bennettjones.com  

MCKENZIE LAKE LAWYERS
140 Fullarton Street, Suite 1800 
London, ON  N6A 5P2 

Michael Peerless
Tel: 519-667-2644 
Email: mike.peerless@mckenzielake.com 

SISKINDS
275 Dundas Street, Unit 1 
London, ON  N6B 3L1 

Andre I.G. Michael
Tel: 519-660-7860 
Email: andre.michael@siskinds.com 

James Virtue
Tel: 519-660-7898 
Email: jim.virtue@siskinds.com 

Lawyers for the Province of British Columbia, Province of Manitoba, Province of 
New Brunswick, Province of Nova Scotia, Province of Prince Edward Island, 
Province of Saskatchewan, Government of Northwest Territories, Government of 
Nunavut, and Government of Yukon in their capacities as plaintiffs in the HCCR 
Legislation claims 

AND TO: MINISTRY OF THE ATTORNEY GENERAL
Legal Services Branch 
1001 Douglas Street 
Victoria, BC  V8W 2C5 
Fax: 250-356-6730 

Peter R. Lawless
Tel: 250-356-8432 
Email: peter.lawless@gov.bc.ca 
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AND TO: KSV ADVISORY INC.
150 King Street West 
Suite 2308, Box 42 
Toronto, ON  M5H 1J9 
Fax:  416-932-6266 

Noah Goldstein
Tel:  416-932-6207 
Email:  ngoldstein@ksvadvisory.com 

Bobby Kofman
Email:  bkofman@ksvadvisory.com 

Jordan Wong
Tel: 416-932-6025 
Email: jwong@ksvadvisory.com 

Financial Advisory for the Provinces of British Columbia, Manitoba, New 
Brunswick, Nova Scotia, Prince Edward Island and Saskatchewan, in their 
capacities as plaintiffs in the HCCR Legislation claims 

AND TO: MINISTRY OF THE ATTORNEY GENERAL 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto, ON  M7A 2S9 
Fax: 416-326-4181

Jacqueline Wall  
Tel: 416-434-4454 
Email: jacqueline.wall@ontario.ca

Lawyers for His Majesty the King in Right of Ontario 

AND TO: FISHMAN FLANZ MELAND PAQUIN LLP
Place du Canada 
1010 de la Gauchetière St. West, Suite 1600 
Montreal, QC  H3B 2N2 

Avram Fishman
Email: afishman@ffmp.ca 

Mark E. Meland
Tel: 514-932-4100 
Email: mmeland@ffmp.ca 

Margo R. Siminovitch
Email: msiminovitch@ffmp.ca 
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Jason Dolman
Email: jdolman@ffmp.ca 

Nicolas Brochu
Email: nbrochu@ffmp.ca  

Tina Silverstein
Email: tsilverstein@ffmp.ca 

CHAITONS LLP
5000 Yonge Street 10th Floor 
Toronto, ON  M2N 7E9 

Harvey Chaiton
Tel: 416-218-1129 
Email: harvey@chaitons.com 

George Benchetrit
Tel: 416-218-1141 
Email: george@chaitons.com 

TRUDEL JOHNSTON & LESPÉRANCE
750, Cote de la Place d’Armes, Bureau 90 
Montréal, QC  H2Y 2X8 
Fax: 514-871-8800 

Philippe Trudel
Tel: 514-871-8385, x203 
Email: philippe@tjl.quebec 

Bruce Johnston
Tel: 514-871-8385, x202 
Email: bruce@tjl.quebec 

André Lespérance
Tel: 514-871-8805  
Email: andre@tjl.quebec 

KUGLER KANDESTIN s.e.n.c.r.l., LLP
1 Place Ville-Marie, Suite 1170 
Montréal, QC  H3B 2A7 

Gordon Kulger
Tel: 514-360-2686 
Email: gkugler@kklex.com 
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Robert Kugler
Tel: 514-360-8882 
Email: rkugler@kklex.com 

Lawyers for Conseil québécois sur le tabac et la santé, Jean-Yves Blais and 
Cécilia Létourneau (Quebec Class Action Plaintiffs) 

AND TO: KLEIN LAWYERS LLP
100 King Street West, Suite 5600 
Toronto, ON  M5X 1C9 

Douglas Lennox
Tel: 416-506-1944 
Email: dlennox@callkleinlawyers.com 

KLEIN LAWYERS LLP
400 – 1385 West 8th Avenue 
Vancouver, BC  V6H 3V9 

David A. Klein
Email: dklein@callkleinlawyers.com 

Nicola Hartigan
Tel: 604-874-7171 
Email: nhartigan@callkleinlawyers.com 

Lawyers for the representative plaintiff, Kenneth Knight, in the certified British 
Columbia class action, Knight v. Imperial Tobacco Canada Ltd., Supreme Court 
of British Columbia, Vancouver Registry No. L031300 

AND TO: JENSEN SHAWA SOLOMON DUGID HAWKES LLP
800, 304 – 8 Avenue SW 
Calgary, AB  T2P 1C2 
Fax:  403-571-1528 

Carsten Jensen, QC
Tel:  403-571-1526 
Email:  jensenc@jssbarristers.ca 

Sabri Shawa, QC
Tel:  403-571-1527 
Email:  shawas@jssbarristers.ca 

Stacy Petriuk
Tel:  403-571-1523 
Email: petriuks@jssbarristers.ca 
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PALIARE ROLAND ROSENBERG ROTHSTEIN LLP
155 Wellington Street West, 35th Floor 
Toronto, ON  M5V 3H1 

Kenneth T. Rosenberg
Email: ken.rosenberg@pailareroland.com 

Lilly Harmer
Email: lily.harmer@paliareroland.com 

Massimo (Max) Starnino
Email: max.starnino@paliareroland.com 

CUMING & GILLESPIE
4200, 825 – 8th Avenue SW 
Calgary, AB  T2P 1G1 

Laura M. Comfort
Email: laura@cglaw.ca 

Lawyers for His Majesty the King in Right of Alberta 

AND TO: HIS MAJESTY THE KING IN RIGHT OF ALBERTA
9th Fl. Peace Hills trust Tower 
10011 – 109th Street 
Edmonton, AB  T5J 3S8 

Doreen Mueller
Email: doreen.mueller@gov.ab.ca 

AND TO: STEWART MCKELVEY
1741 Lower Water Street, Suite 600 
Halifax, NS  B3J 0J2 
Fax: 902-420-1417 

David Wedlake
Tel: 902-444-1705 
Email: dwedlake@stewartmckelvey.com 

Eryka Gregory
Tel: 902-44401747 
Email: egregory@stewartmckelvey.com 

Lawyers for Sobeys Capital Incorporated 
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AND TO: CASSELS BROCK & BLACKWELL LLP
Suite 3200, Bay Adelaide Centre – North Tower 
40 Temperance Street 
Toronto, ON  M5H 0B4 

Shayne Kukulowicz
Tel: 416-860-6463 
Fax: 416-640-3176 
Email: skukulowicz@cassels.com 

Joseph Bellissimo
Tel: 416-860-6572 
Fax: 416-642-7150 
Email: jbellissimo@cassels.com 

Monique Sassi
Tel: 416-860-6886 
Fax: 416-640-3005 
Email: msassi@cassels.com 

Lawyers for Ernst & Young Inc, in its capacity as court-appointed monitor of 
Rothmans, Benson & Hedges, Inc. 

AND TO: ERNST & YOUNG INC.
Ernst & Young Tower 
100 Adelaide Street West 
P.O. Box 1 
Toronto, ON  M5H 0B3 

Murray A. McDonald
Tel: 416-943-3016 
Email: murray.a.mcdonald@parthenon.ey.com 

Brent Beekenkamp
Tel: 416-943-2652 
Email: brent.r.beekenkamp@parthenon.ey.com 

Edmund Yau
Tel: 416-943-2177 
Email: edmund.yau@parthenon.ey.com 

Matt Kaplan
Tel: 416-932-6155 
Email: matt.kaplan@parthenon.ey.com  

Monitor of Rothmans, Benson & Hedges, Inc. 
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AND TO: GOWLING WLG (CANADA) LLP
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto, ON  M5X 1G5 
Fax: 416-862-7661 

Clifton Prophet
Tel: 416-862-3509 
Email: clifton.prophet@gowlingwlg.com 

Steven Sofer
Tel: 416-369-7240 
Email: steven.sofer@gowlingwlg.com 

Nicholas Kluge
Tel: 416-369-4610 
Email: nicholas.kluge@gowlingwlg.com 

Lawyers for Philip Morris International Inc. 

AND TO: PALIARE ROLAND ROSENBERG ROTHSTEIN LLP
155 Wellington Street West, 35th Floor 
Toronto, ON  M5V 3H1 

Kenneth T. Rosenberg
Email: ken.rosenberg@pailareroland.com 

Lilly Harmer
Email: lily.harmer@paliareroland.com 

Massimo (Max) Starnino
Email: max.starnino@paliareroland.com 

ROEBOTHAN MCKAY MARSHALL
Paramount Building 
34 Harvey Road, 5th Floor 
St. John’s NL  A1C 3Y7 
Fax: 709-753-5221 

Glenda Best
Tel: 705-576-2255 
Email: gbest@wrmmlaw.com 

HUMPHREY FARRINGTON McCLAIN, P.C.
221 West Lexington, Suite 400 
Independence, MO  64050 
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Kenneth B. McClain
Tel: 816-836-5050 
Email: kbm@hfmlegal.com 

Lawyers for His Majesty the King in Right of Newfoundland 

AND TO: WESTROCK COMPANY OF CANADA CORP.
15400 Sherbrooke Street East 
Montreal, QC  H1A 3S2 

Dean Jones
Tel: 514-642-9251 
Email: dean.jones@westrock.com 

AND TO FINANCIAL SERVICES REGULATORY AUTHORITY OF ONTARIO 
(FSRA)
Legal and Enforcement Division 
25 Sheppard Avenue West, Suite 100 
Toronto, Ontario  M2N 6S6 

Michael Spagnolo
Legal Counsel 
Tel:  647-801-8921 
Email: michael.spagnolo@fsrao.ca 

AND TO: KAPLAN LAW
393 University Avenue, Suite 2000 
Toronto, ON  M5G 1E6 

Ari Kaplan
Tel: 416-565-4656 
Email: ari@kaplanlaw.ca 

Counsel to the Former Genstar U.S. Retiree Group Committee  

AND TO: McMILLAN LLP
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, ON  M5J 2T3 

Wael Rostom
Tel: 416-865-7790 
Email: wael.rostom@mcmillan.ca 
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Emile Catimel-Marchand
Tel: 514-987-5031 
Email: emile.catimel-marchand@mcmillan.ca 

Lawyers for The Bank of Nova Scotia  

AND TO MERCHANT LAW GROUP LLP
c/o #400 – 333 Adelaide St. West 
Toronto, ON  M5V 1R5 
Fax: 613-366-2793 

Evatt Merchant, QC 
Tel: 613-366-2795 
Email: emerchant@merchantlaw.com 

Lawyers for the Class Action Plaintiffs (MLG) 

AND TO: LABSTAT INTERNATIONAL INC.
262 Manitou Drive 
Kitchener, ON  N2C 1L3 

Andrea Echeverria
Tel: 519-748-5409 
Email: aecheverria@labstat.com  

AND TO: CHERNOS FLAHERTY SVONKIN LLP
220 Bay Street, Suite 700 
Toronto, ON  M5J 2W4 
Fax: 647-725-5440 

Patrick Flaherty
Tel: 416-855-0403 
Email: pflaherty@cfscounsel.com 

Bryan D. McLeese
Tel: 416-855-0414 
Email: bmcleese@cfscounsel.com 

Clair Wortsman 
Email: cwortsman@cfscounsel.com 
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STOCKWOODS LLP
77 King Street West, Suite 4130 
TD North Tower, P.O. Box 140, TD Centre 
Toronto, ON  M5K 1H1 
Fax: 416-593-9345 

Brian Gover
Tel: 416-593-2489 
Email: briang@stockwoods.ca 

Justin Safayeni
Tel: 416-593-3494 
Email: justins@stockwoods.ca 

Lawyers for R.J. Reynolds Tobacco Company and 
R.J. Reynolds Tobacco International Inc. 

AND TO: COZEN O’CONNOR LLP
Bay Adelaide Centre – North Tower 
40 Temperance Street, Suite 2700 
Toronto, Ontario  M5H 0B4 

Steven Weisz
Tel:  647-417-5334 
Fax: 416-361-1405 
Email: sweisz@cozen.com 

INCH HAMMOND PROFESSIONAL CORPORATION
1 King Street West, Suite 500 
Hamilton, ON  L8P 4X8 

John F.C. Hammond
Tel: 905-525-4481 
Email:  hammond@inchlaw.com  

Lawyer for Grand River Enterprises Six Nations Ltd. 

AND TO: STROSBERG WINGFIELD SASSO LLP
1561 Ouellette Avenue 
Windsor, ON  M8X 1K5 
Fax: 866-316-5308 

William V. Sasso
Tel: 519-561-6222 
Email: william.sasso@swslitigation.com 
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David Robins
Tel: 519-561-6215 
Email: david.robins@swslitigation.com 

Lawyers for The Ontario Flue-Cured Tobacco Growers’ Marketing Board, 
plaintiffs in Ontario Superior Court of Justice Court File No. 1056/10CP 
(Class Proceedings) 

AND TO: ATTORNEY GENERAL OF CANADA
Department of Justice Canada 
Ontario Regional Office, Tax Law Section 
120 Adelaide Street West, Suite 400 
Toronto, ON  M5H 1T1 
Fax: 416-973-0810 

Edward Park
Tel: 647-292-9368 
Email: edward.park@justice.gc.ca 

Kevin Dias
Email: kevin.dias@justice.gc.ca 

Lawyers for the Minister of National Revenue 

AND TO: LAX O’SULLIVAN LISUS GOTTLIEB LLP
Suite 2750, 145 King Street West 
Toronto, ON  M5H 1J8 

Jonathan Lisus
Tel: 416-598-7873 
Email: jlisus@lolg.ca 

Matthew Gottlieb
Tel: 416-644-5353 
Email: mgottlieb@lolg.ca 

Nadia Campion
Tel: 416-642-3134 
Email: ncampion@lolg.ca 

Andrew Winton
Tel: 416-644-5342 
Email: awinton@lolg.ca 

Lawyers for the Court-Appointed Mediator 
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AND TO: FOGLER, RUBINOFF LLP
Suite 3000, P.O. Box 95 
Toronto-Dominion Centre 
77 King Street West 
Toronto, ON  M5K 1G8 
Fax: 416-941-8852 

Vern W. DaRe
Tel: 416-941-8842 
Email: vdare@foglers.com 

CANADIAN CANCER SOCIETY
116 Albert Street, Suite 500 
Ottawa, ON  K1P 5G3 
Fax: 613-565-2278 
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TLC The Land Conservancy of Canada:
The Evolution of the Role of"Other"
Interests in Companies' C~edito~s
A~r~angement Act Proceedings

Ma~~v I A Butter~v, H Lance Williams and Tijana Gavric*

I. INTRODUCTION

The recent restructuring of TLC The Land Conservancy of

British Columbia ("TLC") under the Corrcpanies' Cr~edito~~s

Ar•~°angenTent Act' (CCAA) highlights the important role
interests, other than those of creditors, have came to play in
CCAA proceedings. While Re TLC Tl~e sand Conservancy of
B~°itis{z Columbia2 is certainly not the #"first case where a CCAA

court has considered interests other than those of creditors, it is
perhaps one of the clearest examples of the lengths courts will
go to in order to protect broader societal interests.

II. BACKGROUND

TLC is anon-profit, charitable land trust located in British
Columbia. Its mission is to protect and educate the public about
properties that have significant historical, cultural, scientific or
scenic value. ~ It achieves this goal by either acquiring, through
sale or donation, properties that other individuals or agencies
were unable to protect or conserve, or participating in the

* Mary I A Buttery, H Lance Williams and Tijana Gavric, DLA Piper
(Canada} LLP. The authors acknowledge the assistance of Justin
Wong, summer articled student, for his assistance with research for
this article.

l Coj~ipariic~s' CYC'C~I101"S Ai~rtrrige~nent Act, RSC 1985, c C-3b.
2 Rc~ TLC 777e Lcrnct' Conservanc,v of'B~•itish Colarmbia, 2015 BCSC 656

[Re TLC].
3 It~id at para 8.
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formation of restrictive covenants for the subject properties.
TLC was founded in 1996 and since then has preserved or
protected over 250 properties, with many being transferred by
TLC to other land trusts, or government agencies.

In 2013 TLC ran into significant financial difficulties, largely
due to the fact that its portfolio of properties, numbering 50 at
the time, and the administrative burden of the numerous
covenants it held, could not be maintained on its income,
funding, and donations.

III. TLC CCAA PROCEEDINGS

The Court noted that a CCAA filing became necessary
because "TLC's desire to protect these properties appears to
have overshadowed the needs to see that funding was secured
to do so".4 TLC filed for CCAA protection in October 2013 in
an effort to permanently resolve its long-standing financial
challenges. TLC commenced work with a land consultant to
assess its properties and develop a plan for their care or their
transfer that would be consistent with TLC's mandate, while
recognizing its obligations to creditors.

Transfer of some of the properties was easy; there were ready
buyers who would pay what the land consultant and the
monitor considered commercially reasonable fair market
value, while still preserving the property in a manner
consistent with TLC's values. As the CCAA proceedings
continued however, it became apparent that further property
sales were going to be a problem for several reasons. First, a
number of the properties were encumbered with restrictive
covenants or were subject to potential trust claims. Second, if
the properties were to be sold for a value consistent with their
highest and best use, all of the creditors were likely to receive
100 cents per dollar of claim. However, the prospect of selling
important historical and ecological properties to commercial
parties, potentially for development, was an anathema to

4 Ibicf at para 10.
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TLC's fundamental purpose and was quickly ruled out as an
option. The Court noted that TLC had the task of balancing
the:

... competing goals of repaying its creditors and meeting its fundamental
mandate of preserving and protecting important heritage and ecologi-
caily-sensitive properties.5

Uniquely, and fortunately for TLC, most of the creditors
were also supporters of TLC and many were even donors.6
These individuals and stakeholder groups communicated to
TLC that their concern, first and foremost, was that the
conservation goal of the particular properties, be it cultural,
historical or ecological, be preserved before the creditors
recovered payment of amounts owing to them. In other words,
there was a clear indication to TLC that many creditors would
be willing to forgo payment, or at least full payment, to preserve
the properties.

The challenge for the Court, and the monitor, was that in
regular CCAA proceedings, the monitor must opine and the
court must be satisfied that the plan presents a better return to
creditors than they would receive in bankruptcy. However,
TLC was adamant that its creditors were different and
accordingly the result of any plan had to be as well. The
Court noted that:

The filing was unique in that TLC's circumstances were materially
different than those of most insolvent entities that are attempting to deal
with their creditors so as to stay in business. TLC's stated intention was
to restructure its operations, assets and affairs to enable it to continue its
conservation efforts and fulfill TLC's general purposes as a land trust in
British Columbia.x

Accordingly, it became necessary for TLC to have some
indication that its creditors would accept lesser payment, or an

5 Ihic! at para 2.
6 Ihid at para 14.
7 Nnrthlcnu! P~-opertie,s Ltd E.rcelsior v Life Ins Co of Can (1989), 34

~3CLR (2d) 122 (BCSC) at para 30. See also Re CClf1Ql~ZQF1 Airlines
Corp, 2000 ABQB 442 at para ~S ~CCII2CIC~IQi1 AZPIdYiC'S~.

8 Rc~ TLC, sup~•n note 2 at Para 13.
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increased risk of lesser payment, in exchange for preserving the
properties. In conjunction with the monitor, TLC held an
information session where it explained its plans and sought
creditor support. The response from the meeting was. highly
positive.9 It was followed by a "straw poll" of creditors for
support.' °

Based on that positive support from creditors, TLC was able
to develop a plan of arrangement that sought to reach the
balance between repayment of creditors and preservation of
property. In the monitor's report to the Court regarding the
plan, the monitor noted the unique characteristics of TLC's
CCAA filing, including the fact that TLC's governing principles
of land conservancy were in conflict with the commercial norms
associated with the CCAA, such as maximizing the recovery to
creditors in a restructuring. The monitor also noted that TLC's
board of directors and management struggled to achieve a
balance between the significant net equity in TLC's properties
and the need to ensure those properties are sold in accordance
with land conservancy principles. Notwithstanding the reality
that TLC's plan of reorganization may not offer creditors more
than they would receive in a liquidation, creditor support was
overwhelmingly in favour of the plan both from secured and
unsecured creditors.' r

At the hearing for a sanction order to approve TLC's plan of
arrangement, the Court extensively reviewed the facts
surrounding TLC's insolvency and the test to be applied. In
determining whether the plan was fair and reasonable, the
Court reviewed the factors cited by the Ontario Superior Court
of Justice in Re Canwest Glohul Cofrrn7unications Coy°p. l' Those
factors include: ~ ~

9 Ibid at para 20.
10 Ibid.
1 1 Ibid at para 43.
12 Rc~ CClT1YYPS1 GIO~JClI COi71i111(111CClllOTl,S CO!'~), 201 U ONSC 4209 (Ont

SCJ [Commercial ListJ) [Cunti~~c~,st].
13 Ibid at Para 21.
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(a) whether the claims were properly classified and whether
the requisite majority of creditors approved the plan;

(b) what creditors would have received on bankruptcy or
liquidation as compared to the plan;

(c) alternatives available to the plan and bankruptcy;

(d) oppression of the rights of creditors;

{e) unfairness to shareholders; and

{f~ the public interest.

The Courtin Re TLC noted the overwhelming support of the
creditors, and that:

The endorsement of the Plan as fair and reasonable, by the substantial
majority of creditors, remains important. This is so given the unique
circumstances here where commercial considerations have clearly been
overtaken by the broader wish to ensure that TLC remains a viable entity
able to deal with its properties responsibly and in accordance with its
mandate, and that even after completion of the property dispositions,
TLC remains a viable member of the land conservation movement.
Despite the considerable uncertainties as to whether TLC will be able to
monetize its remaining interests and repay its debts, in whole or in part,
the creditors are overwhelming4y in support.

For this reason, the factors relating to alternatives, and what might be
recovered in a bankruptcy and liquidation, are of less relevance here to
the extent that one might even accurately assess what that might be in
this case.~~

The Court went on to note the importance of considering the
broader stakeholders.'s The support of the social stakeholders,
being the environment, the local governments, various
preservation charities and community groups, were important
factors for the Court, which noted that:

14 Re TLC, supra note 2 at pass 58 and 59.
1 5 Ibicl at para 63.
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This is not one of those cases where the Court has to speculate about
what those broader interests might entail. It is beyond dispute that in
TLC's case, such broader interests were engaged and the Court has heard
directly from many of those interests on the important issues raised
during the course of these proceedings... The Plan clearly discloses that
many other community groups and societies were and remain involved in
assisting in TLC's efforts while ensuring that TLC respects any trust
requirements or other restrictions in relation to the properties...

Further, although technically creditors of TLC (regarding property
taxes), many local government authorities ... remain involved in ensuring
the protection and preservation of important ecological, hez-itage and
cultural properties within their• communities for the benefit of the
public. ~ 6

The Court sanctioned the plan of arrangement," finding
that:

Alt of these stakeholders, including the creditors, have contributed and
assisted, no doubt in varying degrees, in TLC's efforts anti to its success
in developing the Plan. The success achieved to date and any futuz-e
success, as contemplated by the Plan, will not only be the success of
TLC, but the success of them all. ~ x

The Court's consideration of the broader social stakeholders
illustrates that it was cognizant of TLC's community-based
mandate and the fact that any plan of arrangement would
largely be driven by non-economic considerations that would
benef t the large constituency of TLC's supporters.

While the emphasis the Court placed on broader social
stakeholders was largely driven by TLC's community-based
mandate, the case is nonetheless illustrative of the willingness of
courts to consider a broader constituency of interests.

Re TLC is the latest and most striking case in an evolving
body of cases where courts have considered a broader
constituency of interests.

16 Ibicl at pass 65-66.
17 Ibicl at para 71.
18 Ibid at para 68.
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IV. HISTORICAL OVERVIEW OF JUDICIAL
CONSIDERATION OF "OTHER" INTERESTS
UNDER THE CCAA

Some of the earliest examples of judicial consideration of
"other" interests were cases where courts used the CCAA to
interfere with the contractual rights of third parties, or non-
creditors. One of the earliest cases where a stay order affected
the rights of a third party was the 1997 decision of the Ontario
Court of Justice in Re T Eaton Co.' 9 In that case, the Court had
previously pronounced an order (the "Order") that, inte~~ alia,
prevented tenants at retail shopping centres in which T Eaton
Company Limited (``Eaton's") was an anchor tenant from
terminating their leases during the restructuring period. Dylex
operated retail stores in shopping centres of which Eaton's was
one of the anchor tenants. Dylex brought an application
seeking to vary the Order to permit it to exercise its rights under
the leases to terminate or otherwise amend the terms of the
leases if Eaton's ceased to operate its store in a shopping centre.
The argument of Dylex was that the relationship between it and
the landlords was outside of the CCAA proceedings as there
was no contractual arrangement including Eaton's.

The Court found that if it were to grant the order Dylex was
seeking, it would have to grant the same relief to other tenants in
a similar position, which would seriously jeopardize Eaton's
restructuring plan. Justice Houlden noted:

Although I have considerable sympathy for the problem facing Dylex as
a result of the closing of anchor stores by Eaton's, I must do all in my
power to bring about a successful plan of compromise and arrangement.
Eaton's has more than 15,000 full and part-time employees. It has sales
of about $ I,SOO,000,OQO a year and the continuation of that source of
business is of great importance to Eaton's suppliers.2Q

In dismissing Dylex's motion, the Court adopted the
submissions set out in a factum submitted by another landlord,
which noted that if Eaton's restructuring was not successful, the

19 Re T Eaten Co (1997), 46 CBR (3d) 293 (Ont Gen Div) [Eutonj.
20 Ibid at para 5.



520 /The Land Cor~.servanc,y of Car2u~lci

ensuing economic harm "could have a ripple effect throughout
the local economies and cause further job loss".~ j

The Euton case is significant in that the Court made a
decision that altered the rights of a third party that hid no
relationship with the debtor company, based on the Court's
finding that it was necessary to permit a successful
restructuring. As noted by the Court of Appeal of Alberta in
Luscat~ Ltd v Srnokl:~ RIVC'1° Coul Liia~rtc~c~," the Court in Eaton
confirmed that "s 11 and the inherent jurisdiction of the
Court" give courts the power "to make orders against non-
creditor third parties when their actions tivould potentially
prejudice the success of the plan".~~

The Court in Luscar further confirmed that the language of
the CCAA was broad enough to give judges the authority to
permanently affect the contractual rights of third parties and
that this interpretation was consistent with the remedial
objectives of the statute.'4

The Eaton and Luscu~~ cases illustrate that courts will use the
wide discretion afforded to them under the CCAA to fill in the
gaps in the statute and fashion extraordinary remedies to
facilitate the restructuring of insolvent entities. These remedies
have often impacted the rights ofnon-creditors.

In other cases, courts have broadened their focus from the

facilitation of restructurings, and fashioning remedies to that
effect, to broader considerations of the effect of a proposed
course of~ action on a wide constituency of interests, including
non-economic interests. While the focus remains primarily on
how restructurings benefit creditors, whose interests are
generally paramount in CCAA proceedings, courts are
increasingly considering the interests of other stakeholders.
As noted by the Supreme Court of Canada:

21 Ibid at para 7.
22 Luscccr Lt~l v Sf~iokt~ Rifer Cou/ Lin~itc~cl, 1999 ABCA 179[L~r,sc•crr].
23 Ihid at para 58.
24 Ibicl at para 60.
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...the court must often be cognizant of the various interests at stake in the
reorganization, which can extend beyond those of the debtor and
creditors to include employees, directors, shareholders, and even other
parties doing business with the insolvent company ... courts must
recognize that on occasion the broader public interest will be engaged by
aspects of the reorganization and may be a factor against which the
decision of whether to allow a particular action will be weighed.25

The Supreme Court of British Columbia made similar
remarks in the 2004 decision, Re Doman Indust~~ies et a1,26

noting that:

The interests of the broad constituency of stakeholders in taking
reasonable steps to ensure the ongoing viability of the business will often
outweigh the prejudice caused to parties having their contracts or other
arrangements with the debtor company terminated and their consequen-
tial damage claim being included in the plan of arrangement.27

As the following CCAA decisions illustrate, broader societal
interests have increasingly become an important factor in the
judicial balancing of interests, particularly where the nature of
the insolvent entity's business has implications on the society as
a whole.

One of the earliest cases where courts took note of broader
societal factors was the 1992 decision of the Supreme Court of
British Columbia in Re Qieintettc~ Coa/ Ltd.2~ In that case, the
debtor company operated a coal mine. It was granted an initial
stay of proceedings, which was subsequently extended. The
company eventually sought an order sanctioning its plan of
arrangement. In sanctioning the plan, the Court acknowledged
the significance of the coal mine to the British Columbia
economy, its importance to the people who lived and worked in
the region and to the company's employees and their families.
The Court also acknowledged "the general public's desire to see
the negotiations end and the work begin".29

25 Eurnn, .s•:rpra note 19 at para 60.
26 Rc~ Domun lndatstries' cat crl, 2004 BCSC 733.
27 /bid at para 33.
28 Rc QilllilC'ttc~ Cou/ Lfcl (1992), 68 BCLR (2d) 2(9 (BCSC).
29 Ihict at 246.
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Broader societal interests played a pivotal role in the 1998
decision of the Ontario Court of Justice in Rc> C'ancicfi~an Rc>c~
Cross Society/ Societe Canctdienne de lu Cr~~~i.~-Rougc>~t~ where
the Court approved the sale of substantially all of the assets of
the Canadian Red Cross Society before any restructuring plan
was put to creditors. In that case, the Canadian Red Cross
Society was facing ~8 billion of tort claims from people who
contracted diseases from contaminated blood products. The
society sought and obtained a stay of proceedings with a view to
putting forward a plan of arrangement and as part of a national
process in which responsibility for the Canadian blood supply
would be transferred from the Red Cross to two new agencies,
which were to form a new national blood authority. Prior to
putting forward a plan of arrangement to its creditors, the
Canadian Red Cross Society sought, rntc>>~ ulia, court approval
of the sale and transfer of its blood supply assets and operations
to the two new agencies. The Court approved the sale having
regard to the "public interest imperative which requires a
Canadian blood supply with integrity" ~' and the interests in the
Red Cross being able to put forward a plan that may enable it to
avoid bankruptcy and continue with its non-blood supply
humanitarian efforts.

The Recd Cf°oss decision is perhaps one of the clearest
examples of the importance courts will attribute to non-
economicinterests in CCAA proceedings. The broader societal
interest of having a Canadian blood supply with integrity was a
paramount consideration in the Court's decision to approve a
sale in circumstances where those with the largest economic
stake in the process, namely the creditors, had not yet voted on a
plan of arrangement. The decision was undoubtedly influenced
by the fact that the Red Cross is a public entity with a public
mandate and illustrates that restructuring debtors with
broader-based public operations are grounded on a wider

30 Rc~ CCIYTCIL~IC111 Rc~d Cross Sucic~t~•/ Sock%tc~ Cu~ruclierrrte cle lu Crvr~~-
Rvasge (1998), 81 AC:WS (3d) 932 (Ont Gen Div [Commercial List])
jRc~c~ Cross].

31 Ibict at para 50. ~
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notion of community responsibility. ~2 As noted by Kevin
McEicheran:

The Rc~c! Go,s.s case utilized the CCAA as a mechanism to protect the
broader public interest and to recognize the contribution made by the
Red Cross to the community. Rather than place the continuity of the
blood services provided by the Red Cross at the mercy of a creditor vote
in a restructuring proceeding, the early sale put the purchaser in a
position to provide hospitals and other medical institutions with an
uninterrupted supply of blood products.~~

Notably, the Recl C,-oss decision pre-dated the 2009
enactment of section 36 of the CCAA, which codified the
concept of a liquidating CCAA and authorized courts to
approve asset sales outside of the ordinary course of an
insolvent entity's business.

Broader societal interests are also an important
consideration in assessing whether a proposed plan of
arrangement is fair and reasonable. In the 2000 decision of
the Court of Queen's Bench of Alberta in Canadian Air~lines,~4
the Court considered social factors in assessing the fairness of
the proposed plan of arrangement. In that case, the petitioners
were major Canadian airlines who collectively employed over
16,000 employees. Following the granting of the initial stay of
proceedings and subsequent extensions, they prepared a plan
of arrangement, which was eventually approved by the
requisite majority of their creditors. They brought a motion
seeking the Court's sanction of their plan. In assessing the
fairness of the plan, the Court noted that it could not limit its
assessment to the effect of the plan on the direct participants
but that it must also consider the business of the petitioners as a
national and international airline employing over 16,000

32 V W Dane, ̀`Risks Inherent in the Settlement of Tort Claims:
Recent Direction from the Red Cross Case", in Janis P Sarra, ed,
AllJttlCIl Rei~iei~~ of fytsolvc~rtc,t' Lcnt~ 2008 (Toronto: Thomson
Carswell, 2009) at 369.

33 K McElcheran, Conunc~rcicrl Ir~sol~~ertct~ Laiti~ ire Cctsrccda (Toronto:
Butterworths, 2005) at 272-273.

} 34 Ccniadi~n7 Airliric~,s, s1~~~-a note 7.
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people.~s In finding that the plan was fair and reasonable, the
Court noted:

The economic and social impacts of~ a plan are important and legitimate
considerations. Even in insolvency, companies are more than just assets
and liabilities. The fate of a company is inextricably tied to those who
depend on it in various ways. It is diffic~ilt to imagine a case where the
economic and social impacts of a liquidation could be more catastrophic.
It would undoubtedly be felt by Canadian air travellers across the
country. The effect would not be a mere ripple, but more akin to a tidal
wave from coast to coast that would result in chaos to the Canadian
transportation system. ~~'

The Ontario Superior Court of Justice also noted the effect
on the public in approving a proposed plan of arrangement in
Cantiti°est~37 The petitioners ("CMI Entities") were in the
national television broadcasting business and sought court
sanction of their plan of arrangement. In assessing the fairness
and reasonableness of the plan, the Court noted that:

[The Plan] will ensure the continuation of employment for substantially
all of the employees of the Pian Entitieti and will provide stability for the
CMI Entities, pensioners, suppliers, customers and other stakeholder. In
addition, the Plan will maintain foc the general public broad access to
and choice of news, public and other information and entertainment
programming. Broadcasting of news, public and entertainment program-
ming is an important public service, and the bankruptcy and liquidation
of the CMI Entities would have a negative impact on the Canadian
public.~x

The Supreme Court of British Columbia noted the
importance of considering a wide range of interests in its 2001
decision Re Skeena Cellulose Inc~.~y Skeena Cellulose Inc
("Skeena") operated sawmills and a pulp mill in northwestern
British Columbia and was a large employer in the region. It was
granted an initial 30-day stay of proceedings and subsequently
sought an extension. In granting the extension, the Supreme
Court of British Columbia noted that the consequences of

35 Ibid at para 171.
36 Ihid at para 174.
37 Canti~t~c~s~t, su~~i•u note 12.
38 Ihid Ott para 2h.
39 Re Skeena Ce(lz~lo,sc~ Irtc, 200 i BCSC 1423.

Y"
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terminating the stay would have a drastic impact on
northwestern British Columbia, and in particular the
employees, contractors and suppliers of Skeena, as well as
residents and property tax payers in the region.

Further, Skeena was a party to various replaceable logging
contracts. As part of its restructuring plan, Skeena renewed
some of those contracts and purported to terminate others. The
contractors whose contracts Skeena sought to terminate
brought a motion seeking an order restraining Skeena from
terminating. Skeena's plan of arrangement was subsequently
sanctioned by the Court and the Court accordingly dismissed
the contractors' motion. The contractors appealed. On appeal,
the British Columbia Court of Appeal characterized the issue as
whether:

...the desirability of staving off a bankruptcy which could have disastrous
consequences for many individuals, local governments and communities,
suppiant[sJ considerations of fairness between the holders of replaceable
logging contt•acts to which the debtor corporation is a party?4~

In dismissing the appeal, the Court noted the importance of
considering a wide range of interests beyond those of the
contractors:

...ihe key to the fairness analysis, in my view, lies in the very breadth of
that constituency and wide range of interests that may be properly
asserted by individuals, corporations, government entities and commu-
nities. Here, it seems to me, is where the flaw in the appellants' case lies:
essentially, they wish to limit the scope of the inquiry to fairness as
between five evergreen contractors or as between themselves and
Skeena, whereas the case-law decided under the CCAA, and its general
purposes discussed above, require that the views and interests of the
"broad constituency" be considered.41

V. PURPOSE OF THE CCAA

The increased willingness of courts to consider non-
economic interests is rooted in the purpose of the CCAA.

40 S'kc~c~na Cc~/lulo.sc~ lire i~ C'Ic~ur Crc~c~k C ontrcrrting Ltcf, 2003 BCCA 344
at para 4.

4I Ibicl at para 60.
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The CCAA is intended to facilitate the restructuring of an
insolvent company such that it is able to continue operations
for the bene#"it of all of its stakeholders. Its remedial purpose is
well-established in the jurisprudence. As noted by the Supreme
Court of Canada:4'

...the purpose of the CCAA —Canada's first reorganization statute — is
to permit the debtor to continue to carry on business and, where possible,
avoid the social and economic costs of liquidating its asset.

Reorganization serves the public interest by facilitating the survival of
companies supplying goods or services crucial to the health of the
economy or saving large numbers of jvbs. Insolvency could be so widely
felt as to impact stakeholders other khan creditors and employees.

Further, ̀`the requirements of appropriateness, good faith,
and due diligence are baseline considerations that a court
should always bear in mind when exercising CCAA
authority",43

Given the skeletal nature of the CCAA's legislative
framework, CCAA decisions are often based on judicial
discretion. As a result, "judicial decision making under the
CCAA takes many forms".44 The Supreme Court of Canada
recognized that:

...on occasion the broader public interest will be engaged by aspects of
the reorganization and may be a factor against which the decision of
whether to allow a particular action will be weighed.`~5

The Re TLC decision is the most recent example of a
restructuring where the broader public interest was engaged
and heavily influenced the court's decision-making.

42 Centttry Services Irzc 1~ Ccrriucicr (Attorrtc>>• Gc~ric~rc~l), 2010 SCC 60 Ott
paras 15 and 18.

43 Ibid at Para 70.
44 Ibic~ at para 60.
45 Ihicf.
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VI. CONCLUSION

Regardless of how courts choose to exercise their discretion,
such discretion must be "exercised in furtherance of the
CCAA's purposes".4~' As the above cases illustrate, the
remedial purpose of the CCAA remains the primary
consideration.

Despite the unique circumstances surrounding TLC's
restructuring given its status as anot-for-profit organization,
and the absence of purely commercial stakeholders, the
Court's decision-making was an expression of the evolving
decision-making under the CCAA rooted in the recognition of
the diverse interests often involved. Although the interests and
support of creditors remain of paramount importance,
broader societal interests can play a significant role and
influence the court's ultimate decisions, particularly where the
insolvent company's restructuring has material non-economic
implications for the broader community. Re TLC is part of an
expanding line of cases and the authors believe it is not a "one
off ' but a sign of the growing importance of non-economic
interests in CCAA proceedings.

46 Ibicl at Para 59.
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The Participation of Social Stakeholders
in CCAA Proceedings

Virginia Tof°~°ie and Vern W Dane*

I. INTRODUCTION

The participation of social stakeholders or non-creditors in
proceedings under the Companies ~ Creditof°s Af°rangement Acts
can raise many questions for courts. Froin the outset, courts
may have difficulty identifying the members. If the social
stakeholders are recgnized by the presiding judge, what are
their participatory "rights", if any, under the CCAA? How do
their interests or "rights", if any, compare with those of
creditors under the CCAA? Do they prejudice or complement
creditors' rights? Are they always subordinate to creditors'
rights or can they trump those rights in some cases? Should they
even be allowed to participate in CCAA proceedings, given that
they have no fixed capital or economic claims? When should the
court decide whether they can participate`? What do they have
to prove to the presiding judge in order to participate and does
the onus or standard of proof vary depending on what stage in
the CCAA proceedings approval is sought?

Unfortunately, the CCAA provides no roadmap. It is, after
all, commercial legislation. Public interest is not the primary
focus of the legislation and generally social stakeholders play a

Virginia Torrie is Assistant Professor of Law at University of
Manitoba, Winnipeg, Manitoba and Vern W Dane is Partner at
Fogler, Rubinoff LLP, Toronto, Ontario. Vern acted for the
Canadian Cancer Society in the recent tobacco restructuring
proceedings. The views expressed by us in this article are personal
and do not necessarily reflect the views of the Canadian Cancer
Society, and the noted law school and law firm. It also goes without
saying that we alone are responsible for any errors in the text. We
would like to thank the editors and the reviewers for their very
helpful and insightful comments.
Companies' Creditors Arrangefnent Act, RSC 1985, c C-36, as
amended [CCAA].
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secondary role to that of creditors. As Professor Janis Sarra

astutely observed more than a decade ago, public interest under
the CCAA is not a substantive objective.2 Others have also

noted that "one should not overstate the role of non-creditor
stakeholders in restructuring proceedings."3 Professor Wood
writes that although courts may consider such stakeholder

interests when deciding whether to permit restructuring
proceedings to go ahead and when deciding whether the plan

should be sanctioned by the court, the decision whether or not
to accept the plan ultimately is one that is made by the

creditors.4 Some may even view social stakeholders or non-
creditors asmere outliers who should not be at the CCAA table.

For them, the CCAA is not the best forum for advancing public
interest and social stakeholders should look elsewhere to

advance their cause.

The issue of social stakeholders in CCAA proceedings has
recently arisen in the context of the tobacco insolvencies. The

tobacco wars have been raging for decades. While the leading
battleground has been in the United States, Canada has also

become a fertile source of class actions and provincial

government medicare cost-recovery lawsuits against the

tobacco companies in the billions of dollars. A common
theme in all these battles has been the importance of public
interests. Broader societal interests clearly come into play in the
conflict.

The positions and tactics in this struggle are fairly

entrenched. On the one hand, governments and health
professionals argue that tobacco is highly addictive, deadly or

2 Janis P Sarra, Creditor Rights anal the Public Interest, Restructuring
Insolvent Corpor~ation,s (Toronto: University of Toronto Press, 2003)
[Barra, Creditor Rights]. Instead of a substantive objective, public
interest under the CCAA is a "short form" for the complex
balancing of diverse interests that the court engages in determining
claims and disputes that arise during a CCAA proceeding and in
approving a plan, according to Professor Sarra.

3 Roderick J Wood, Bunlcraiptcy & IrTsolvency Lativ (Toronto: Irwin
Law Inc, 2009) at 314 [Wood].

4 Ibid.
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cancer-producing and a burden on the health care system. They

generally seek the recovery of health care costs, the reduction or

elimination of tobacco use and the regulation of tobacco. On

the other hand, tobacco companies a~•~ue that tobacco is a legal

product, already highly regulated, maintains employment and

creates a significant tax base. They generally wish to continue

operating as a business of a legal prnduct.

Given this "public" warfare, it is hardly surprising that the

recent CCAA proceedings initiated by the tobacco coinpanies5

will involve striking references to the public interest.

More challenging is answering the questions raised above

about the role of social stakeholders in CCAA proceedings. The

Tobacco CCAA proceedings may provide some guidance.

Early in the proceedings, the Court made it clear that any social

stakeholder or non-creditor wishing to participate in the

Tobacco CCAA proceedings would have to file motion
materials to obtain the court's permission to participate in
the proceedings. The Canadian Cancer Society brought such a

motion and the Court's decision is discussed later in the paper.

We are of the view that social stakeholders are entitled to
participate in CCAA proceedings. The identity of those social

stakeholders will depend on the public interest affected by the
particular CCAA filing. As to the timing and duration of that
participation, we consider that the sooner that participation,
the better, and that it should last the life of the CCAA filing,
from the initial order to the sanction hearing to the completion

5 JTI-Macdonald Corp, Imperial Tobacco Canada Limited and
Imperial Tobacco Company Limited, and Rothmans, Benson &
Hedges Inc. respectively filed under the CCAA in the following
proceedings In the Matter of a Plan of Compromise or' Arrangement
of'JTI-Macdo~iald Corp, (Court File No CV-19-615862-OOCL) [JTI
CCAA proceedings]; In the Matter of a Plan of Compj•o~nise vv
Arrangement of h~zpe~•ial Tobacco Canada Limited and Imperial
Tobacco Conzpaiiy Limited, (Court File No CV-19-616077-OOCL)
Imperial Tobacco CCAA proceedings]; and Ita the Mc~tzer of'ct Plutt
of Cofnprornise or Arrangement of Rothmans, Benson &Hedges Inc.,
(Court File No CV-19-616779-OOCL) [Rothmans CCAA proceed-
ings] (collectively, the "Tobacco CCAA proceedings").
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or performance of the plan. Just because creditors ultimately
vote on whether to accept or reject a CCAA plan should not
diminish the participatory rights and interests of social
stakeholders. Where those rights and interests either
complement or do not prejudice the rights and interests of
creditors in the CCAA proceeding, one would expect broader
participatory rights for social stakeholders. Where those rights
or interests of social stakeholders compete or conflict with, or
prejudice the rights of creditors in the CCAA proceeding, one
would expect restricted or limited participatory rights.
Whether granted broad or limited participatory rights, social
stakeholders play an important role in advancing the public
interest in CCAA proceedings. One author has suggested that
the public interest in insolvency law involves taking into
account interests that society has regard for, which are wider
than the interests of those parties directly involved in a
particular case, the debtor and creditors.6 Their interests
often include non-financial interests. As for the onus to be met
by social stakeholders to be heard in CCAA proceedings, we are
of the view that the evidentiary burden should not be onerous,
which approach would be conducive to having more voices,
including non-creditors, at the CCAA table. Whether that
burden or standard of proof will vary depending on the stage of
the CCAA proceedings is an open question. It also may vary
depending on the nature of the participatory rights of the social
stakeholders in the CCAA proceeding.

As elaborated below, our position is arguably supported by
several sources. Firstly, the tobacco settlement agreements in
the United States clearly advanced the broader public interest
and may be an important precedent for the Canadian Tobacco
CCAA proceedings. Secondly, there is already an increasing

6 Andrew Keay, "Insolvency Law: A Matter of Public Interest?"
(2005) Sl Nortl2ef•n If~elah.d Legal Quarterly 509 at 533 [Keay].

7 Peter Pringle, "The Chronicles of Tobacco: An Account of the
Forces That Brought the Tobacco Industry to the Negotiating
Table" (1999) 25 William Mitchell Lc~w Rerie~~ 387 [Pringle]; Hubert
H "Skip" Humphrey, III, "The Decision to Reject the June, 1997
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number of decisions in which courts have highlighted the
importance of public stakeholders in CCAA proceedings.x
Thirdly, the importance of "other" interests in CCAA cases has

been discussed previously in this Review9 and elsewhere. 
I o

What follows is a review of the treatment of social

stakeholders under the CCAA. We then provide a brief

review of the American experience and, in particular, how the

tobacco settlement agreements in that country have advanced

"other" interests and public interests. What precedent-value

these tobacco settlement agreements may have for the

Canadian Tobacco CCAA proceedings is also considered in

National Settlement Proposal and Proceed to Trial" (1999) 25
William Mitchell Law Review 397 [Humphrey].

8 Some of the Canadian cases recognizing "other" interests under the
CCAA include Re Canwest Global Coinmunicatio~zs Corp, 2010
ONSC 4209 (Ont SCJ [Commercial List]) [Cunwest) (national

television broadcasting); Re Canadian Airlines Cof p, 2000 ABQB
442 (Alta QB) [Cannctiun Airlines] (employees, directors, share-
holders and Canadian air travellers); Re Caf~c~diun Recd Cross
Society/Societe Canadienne cue la Croix-Rouge (1998), 81 ACWS
(3d} 932 (Ont Gen Div [Commercial List]) [Red C~°oss] (a Canadian
blood supply with integrity and a continuation of humanitarian
efforts); Re TLC The Land Conservancy of British Colu»~hia, 2015
BCSC 656 (BCSC) [Re TLC] (the protection or conservation of
properties with significant historical, cultural, scientific or scenic
value); and Century Services Inc v Canada (AG); Teri Leroy
Trucking Ltd, Re, 2010 SCC 60 (SCC) [Century Services].

9 Mary I A Buttery, H Lance Williams and Tijana Garvic, "TLC The
Land Conservancy of Canada: The Evolution of the Role of ̀Other'
Interests in Companies' Creditors Arrangenze~~t Act Proceedings", in
Janis P Sarra and Justice Barbara Romaine, eds, Annual Revietia~ of
Insolvency Law 2015 (Toronto: Carswell, 2016) 513 [Buttery et al];
and V W Dane, ̀'Risks Inherent in the Settlement of Tort Claims:
Recent Direction from the Red Cross Case", in Janis P Sarra, ed,
Annical Review of Insolvenc~~ Law 2008 (Toronto: Carswell, 2009)
355 [DaRe).

10 For an overview of the advent of contemporary public interest
considerations in CCAAs see Virginia Torrie, Reinvesting Baizk-
ruptcy Law: A History of the Coyrrpanies' Creditors Arranger~zei2t Act
(Toronto: University of Toronto Press. forthcoming 2020) [Torrie],
Chapter 6 "New Lenders, New Forms of Lending, and Stalled
Bankruptcy Reforms: 1970s-1980s" and Chapter 7 "Purposive
Interpretation and Pro-Active Judging: 1980s-1990s".
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this article. We then turn our attention to Canadian tobacco
litigation leading to the initiation of the Tobacco CCAA
proceedings. These proceedings are then reviewed in the article.

II. SOCIAL STAKEHOLDERS

The Supreme Court of Canada has held that reorganization
serves the public interest by facilitating the survival of
companies supplying goods or services crucial to the health of
the economy and saving large numbers of jobs.' ~ The Court
recognized that insolvency could be so widely felt as to impact
stakeholders other than creditors. The Court also observed that
courts must recognize that on occasion the broader public
interest will be engaged by aspects of the reorganization and
may be a factor against which the decision of whether to allow a
particular action will be weighed.12

One of the earlier cases illustrating the court's concern for the
public interest and the diverse interests arising in insolvency
was recognized in Re Cuf~ragh Inc, which was the first time that a
Canadian court granted substantive rights to stakeholders
beyond the value of their fixed capital claims.13 The Court
granted participation rights and substantive remedies in
support of the interests of a First Nation Council, and to the
territorial government in a representative capacity on behalf of
Yukon miners.

In 1998, the successor to Curragh, Anvil Range, also filed for
creditor protection under the CCAA. In the Anvil Range case,
the Court expressly recognized the interests of "social
stakeholders" in its exercise of judicial authority in the public

1 1 Cc>>~ta~t~~, Servzces, supra note 8 at paras 15 and l8. See also
discussion in Torrie, ibzd, Chapter 9 "Formalizing a Modern
`Debtor-in-Possession' Restructuring Narrative".

12 Centuf•~~ Ser~vi.ces, ibitl at para 60.
13 Re Curragh I~~c, 1994 CarswellOnt 2415 (Ont Gen Div [Commercial

List.]). Frederick Myers and Edward Sellers, "Recognition of Social
Stakeholders in Canadian. Insolvency Proceedings" (1999) 11
Gomtnerci~cal Insolvenc~~ Repof•tef~ 6 at 68.
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interest.14 The Caurt also allowed a concurrent CCAA
proceeding and appointment of an interim receiver. On a
motion to sell certain assets of Anvil Range, the Court found
that the union and the Yukon territorial government were
"social stakeholders" representing workers and the Yukon
public, based on concerns about jobs and the general ~~ublic
interest.15 The Court balanced the needs of the creditors with
those of the social stakeholders in adjourning the sale motion
for several months. Although recognizing the primacy of the
former, Justice Blair (as he then was) weaved his famous "social
fabric" passage in rendering his decision: ~ 6

The court in its supervisory capacity has a broader mandate. In a
receivership such as this one, which works well into the social and
economic fabric of a territory, that mandate must encompass having an
eye for the social consequences of the receivership too. These interests
cannot override the lawful interests of secured creditors ultimately, but
they can and must be weighed in the balance as the process works its way
through.

Many CCAA cases have followed that social fabric concept,
and acknowledge the importance of considering the interests of
social stakeholders. In Skydome Cof p, on seemingly little
evidence, the Court adopted the above passage in Anvil Range
in recognizing the interests of various social and economic
stakeholders. l ~

In Cantivest, the Court considered several factors, including
the public interest, in assessing whether the CCAA plan was fair
and reasonable.' 8 The plan satisfied multiple claims or interests
according to the Court.19 It ensured continued employment for
substantially all of the employees of the plan and would provide
stability for debtor entities, pensioners, suppliers, customers
and other stakeholders. The Court held that the plan also met
l4 Sarra, Creditor• Rights, supra note 2.
15 Re Anvil Range Mifzdng Cnrp, 1998 CarswellOnt 5319 (Ont Gen Div

[Commercial List]) at pat~a 2 [Anvil Rafage~.
16 Ibicl.
17 Re Skydrnne C~~-p (27 November 1998}, Blair J (Ont Gen Div).
18 Canwest, si~pr~a note 8 at para 21.
19 Ibic~ at p~ira 26.
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the public interest as it maintained general public access to, and
choice of, news, public and other information and
entertainment programming, an iinporfant public service that
would have been negatively impacted by bankruptcy or
liquidation.

In Canadian Airlines, broader societal interests were
considered by the Court in finding the CCAA plan fair and
reasonable.20 The majority of creditors affected by the
restructuring were employees and trade creditors. However,
while they were keenly interested in the outcome, their legal
claims were not compromised and they did not have a vote in
the CCAA proceedings. The Court expressly recognized these
broader interests, including the risk to the public. The Court
held that even in insolvency, companies are more than just
assets and liabilities, and that the fate of a company is
inextricably tied to those who depend on it in various ways.
While 16,000 employees did not have claims affected by the
plan, the job dignity and job security protections negotiated for
the benefit of workers should be considered in the sanction
hearing. The Court held that in sanctioning a plan, weight
should be given to strong creditor support, but that a number of
other factors had to he considered, including the public interest.
Justice Paperny famously characterized the CCAA sanction
exercise as one that "widens the lens". She explained that the
remedial objective of the CCAA "widens the lens" to balance a
broader range of interests that includes creditors, shareholders,
the company, employees and the public.21 The failure of the
airline would undoubtedly be felt by Canadian air travellers
across the country, and the effect would not be a mere ripple,
but more akin to a tidal wave from coast to coast that would
result in chaos to the Canadian transportation system
according to the Court.

In Red C~°oss, the Canadian Red Cross Society faced mass
tort claims of ~8 billion from individuals who had contracted

20 Canadian ~laf~lines, supra note 8.at paras 95 and 174.
21 Ibid at para 95.
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diseases from contaminated blood products. The public
interest in Red Cross of having a Canadian blood supply with
integrity was a paramount consideration in the Court's decision
to approve a sale and transfer of its blood supply assets and
operations to two new agencies before any restructuring plan
was put to creditors.2' The Court also took into account the
public and private interest in allowing the transfusion
claimants, as creditors, to be meaningfully involved and
participating in the process. The CCAA process and approval
of the sale of assets must be seen as fair and reasonable to the
transfusion claimants whose interests lie at the heart of the
process according to the Court. The interests of the transfusion
claimants, although they were contingent interests by the type
and quantum of their claims, were nevertheless recognized as
valid by the Court. In this case, the Court observed that the very
people whose claims from blood contamination injuries
resulted in the CCAA application, and for whose benefit the
result of the sale process was aimed, were left out of the process
until after the CCAA proceedings were cominenced.23

Therefore, the Court granted an adjournment of two weeks
to provide representative counsel with a reasonable
opportunity to assess the proposed asset sale.

Professor Sarra has made several interesting observations
regarding the Red CI°oss CCAA proceedings. She notes, for
example, that the proceeding illustrates that what is in the
public interest in CCAA proceedings is not always apparent.'4
Regarding the adjournment of the asset sale motion for two
weeks to give representative counsel some time to assess the
proposed sale, she also keenly observes that:'S

The Court's decision represented not only a balancing of the interests
and prejudices at that stage of tl~e proceeding, but also sent a message to

22 Recd Cross, supra note 8 at para 50. See also Buttery et al, st~pru note
9 at 522; and Dane, supra note 9 at 358.

23 Reel Cross, ibid at para 2.
24 Janis P Sarra, Rescue. The Companies' Creditors ArraJtgern.ent Act
(Toronto: Carswell, 2013) at 162 [Barra, Rescue!].

25 Ibid at 163 (our emphasis).
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Red Cross that the process must necessarily involve adequate notice and
timely. disclosure in order to make the per~°tzcipatton ~f' the contij2ger~t
eNeditors crncf other stakeholders fnectnirzgfuL

In Bloom Lczlte, six First Nations were recognized as "social
stakeholders" and entitled to make submissions in t11e
proceedings.~~

Finally, the Re TLC decision provides another example of a
restructuring where the broader public interest was engaged
and heavily influenced the court's decision-making.27 TLC was
a non-profit, charitable land trust based in British Columbia.
Its mission was to protect and educate the public about
properties that have significant historical, cultural, scientific or
scenic value.'$ In other ~~vords, it had acommunity-based
mandate.

At the hearing for a sanction order to approve TLC's plan of
arrangement, the Court emphasized the importance of
considering the broader stakeholders.29 The support of the
social stakeholders, including the environment, the local
governments, various preservation charities and community
groups, were important considerations for the Court in
sanctioning the plan.30 The Court observed that it is not often
the case that the court is aware of the specifics as to how these
broader public interest groups are affected by the CCAA
proceedings or any proposed plan of arrangement. In most
CCAA proceedings, the major participants are the debtor and
certain creditors according to the Court. This was not one of
those cases where the Court had to speculate about what those
broader interests might entail. Social stakeholders were
engaged from the outset. The Court heard directly from
many of those public-interest groups on the important issues
raised during the course of the CCAA proceedings. The

26 Re Bloom Lake gpl, 2015 CarswellQue 4072 (CS Que) at 87-89
[Bloo~~~ Lake].

27 Buttery et al, supf~u note 9 at 526.
28 Re TLC, supra note 8 at para 8.
29 Ibid at Para 63.
30 Ibid at paras 64-68, and 71.
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involvement of the Ecoforestry Institute Society and the
Habitat Conservation Trust Foundation were some of the
social stakeholders participating in TLC's restructuring
efforts. There were many other social stakeholders or
interested parties which the Court did not name, but which
were involved in the successful restructuring. The Court held
that all of these stakeholders, including the creditors,
contributed and assisted in TLC's efforts and to its success in
developing the Plan.

III. GUIDING PRINCIPLES

What are some of the guiding principles regarding the
participation of social stakeholders in CCAA proceedings that
emerge from the case law and commentary?

(a) Social stakeholders are entitled to participate in
CCAA proceedings. The CCAA "widens the lens" of
the court to balance a broad range of interests beyond
creditors and the debtor. The "social and economic
fabric" of a community may be impacted by a CCAA
filing and the broad, remedial mandate under ,the
CCAA requires that these public interests be weighed
in the balance as the CCAA process works its way
through the various stages.

(b) The identity of the social stakeholders in the CCAA
proceeding will depend on the public interest that is
affected by the ding. As we noted above, one author
has suggested that the public interest in insolvency law
involves taking into account interests that society has
regard for, and that are wider than the interests of
those parties directly involved in a particular case, the
debtor and creditors.31 From the case law, some of
these wider public interests have included Canadian
air tra~~ellers, Canadian television viewers, Canadian

31 Keay, supra. note 6.
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blood supply users and the preservation of B.C.
properties with significant historical, cultural, scien-
ti~c or scenic value. A stakeholder that advances the
public interest in a CCAA proceeding will likely be
considered a social stakeholder.

(c) Social stakeholders are entitled to participate at any
stage of a CCAA proceeding including the initial
filing, during the proceedings, the sanction hearing
and the development of the plan. This full participa-
tion was welcomed and encouraged in Re TLC since it
meant the Court did not have to speculate on what the
public interest might entail. Years before this decision,
Professor Sarra noted that it is not always apparent
what is in the public interest in CCAA proceedings.32
As demonstrated in Re TLC, this problem was
overcome by having the social stakeholders engaged
from the outset of the CCAA proceedings. Also, in
Red Cf°oss, well before the sanction hearing and during
the asset sale motion, the Court encouraged the
participation of the contingent creditors and other
stakeholders. The Court also noted that the con-
tingent creditors or transfusion claimants, although
central to the CCAA filing, were left out of the process
until after the CCAA proceedings were commenced.
In Centufy Sei°vices, the Supreme Court of Canada
seemed to recognize that the public interest may arise
at any stage of a CCAA restructuring when it held that
on occasion the broader public interest may be a
factor against which the decision of whether to allow a
particular action will be weighed.

(d) The evidentiary burden or standard of proof on social
stakeholders to participate in CCAA proceedings does
not appear to be onerous. In Skydoi~ze Corp, on
seemingly little evidence, the Court recognized the

32 Sarra; Rescue!, supra note 24.
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interests of various social and economic stakeholders.
In Re TLC, the Court recognized the CCAA
participation of any stakeholder, community group
or society related to the land conservation movement,
or involved in the protection and preservation of
important ecological, heritage and cultural properties
within their communities for the benefit of the public.
A low evidentiary threshold would certainly encou-
rage the participation of social stakeholders and assist
the court in its mandate of balancing interests since it
would not have to speculate on what might be in the
public interest. Whether that burden or standard of
proof will vary depending on the stage of the
proceedings is an open question. As discussed below,
it may vary depending on the nature of the
participatory rights being sought by the social
stakeholders in the CCAA proceeding.

(e) What participatory rights social stakeholders may have
or be entitled to in a CCAA proceeding depends on
several factors. Certainly, there are limits. In A~zvil
Ra~~ge, the Court held that public interests cannot
override the lawful interests of secured creditors
ultimately, but they can and must be weighed in the
balance as the process works its way through.33 As
pointed out above by Professor Wood, "one should not
overstate the role of non-creditor stakeholders in
restructuring proceedings".~4 For example, creditors
ultimately decide whether or not to accept a CCAA
plan. If social stakeholders sought to usurp the role of
creditors by seeking leave of the court to vote on the
plan, we suspect that such relief would be opposed by
creditors, that they would have a high evidentiary
burden or standard of proof to satisfy and that the court
would not likely grant such participatory rights. At the

33 Ani~il Runge, supf~a note 15.
34 Wood, ,supra note 3.
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same time, one should not understate the participatory
rights of social stakeholders. Their most obvious rights
are to be heard or considered at the sanction hearing as
part of the court's mandate of balancing interests.
"Meaningful"35 participation by social stakeholders,
however, is not limited to the sanction hearing and may
arise at any stage of the CCAA proceeding. One would
expect that the snore their participation is aligned with
the interests of creditors, the broader that participation
may be; and the more it conflicts with or prejudices the
rights of creditors in a CCAA proceeding, the more their
participation will be opposed, restricted or limited. If
the participatory rights of social stakeholders nega-
tively affect the redistributioxl of value in the restructur-
ing process, creditors may view their participation as
prejudicial to the rights of creditors. However, if that
participation has no bearing on the distribution of
dividends to creditors or advances non-financial. inter-
ests, there may be no opposition from creditors.

IV. AMERICAN EXPERIENCE WITH TOBACCO

Besides the guidance from Canadian cases and commentary,
the American experience with tobacco litigation and settlement
agreements is particularly insightful regarding the role of social
stakeholders. This should come as no surprise. After all,
"ground zero" of the tobacco wars is the United States.

The so-called three waves of tobacco litigation in that
country are well docuinented.~~ The first wave consisted of
personal injury lawsuits by individual smokers in the 1950s.
The second wave of cigarette litigation, .also composed of
individual personal injury suits, started in the 1980s.

35 Borrowing that wo~•d from Professor Sarra, szrpru note 24.
3G See, Stephen E. Smith, "`Counterblasts' to Tobacco: Five Decades

of North American Tobacco Litigation" (2002) l4 Windsor Review
o f' Legul and Socr.nl Issa~es 1.
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What the first and second wave had in common was that the
tobacco industry had generally never lost a lawsuit for damages
during that period, raising defenses such as contributory
negligence and the individual responsibility of smokers. The
third wave in the 1990s changed things, in that no longer was the
tobacco litigation limited to individual claims by individual
smokers. For the first dine, the states sued the tobacco industry
seeking wide-scale injunctive relief and recovery of the costs to
the states for medical care for injured smokers.

Unlike the two earlier waves, the third wave of US tobacco
litigation successfully led to settlement agreements with the
tobacco industry. Much ink has been spilled on the topic.37
Here we focus on the "public interest" components of the
settlement agreements in the US tobacco litigation as a
potential precedent for the treatment of social stakeholders in
Canadian tobacco insolvencies.

From the outset, it should be kept in mind that medicare cost
recovery lawsuits in Canada, as discussed in the next section,
are largely inspired by the US experience. In the US, medicare
cost recovery lawsuits Uy state governments resulted in
settlements of approximately US $245.5 billion payable over
25 years; public disclosure of more than 35 million pages of
previously secret tobacco industry documents; new marketing
restrictions; an end to certain tobacco-funded groups such as
the Tobacco Institute, the Center for Indoor Air Research and
the Council for Tobacco Research; and the establishment of an

37 See, Michael V Ciresi, Roberta B Walburn and Tara D Sutton,
"Decades of Deceit: Document Discovery in the Minnesota
Tobacco Litigation"' (1999) 25 William Mitclzeli La~1~ Revaew 477
at 482-488 [Ciresi et al]; Clifford E Douglas, Ronald M Davis and
John K Beasley, "Epidemiology of the third wave of tobacco
litigation in the United States, 1994-2Q05" (2006), online: BMJ
< http://tobaccocontrol.bmj.com/content;l5/suppl_4/iv9 > ; and
Richard Kluger, Ashes to Ashes: Americ~~',s Hunilrec~-Year Cigarette
Yirar, the Pi.~blzc Health., and the Unabas/zed Triu~n~ph of'Plzr'lip Morris
(Toronto: Vintage Books, 1997).
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independent foundation and a new anti-smoking advocacy
group to reduce smoking.3~

In 1994, several states, beginning with Mississippi, sued the
largest cigarette manufacturers on several grounds, including
state consumer protection and antitrust laws, arguing that
cigarettes contributed to health problems that resulted in
significant costs to state health-care systems. In 1997 and 1998,
four states (Mississippi, Minnesota, Florida and Texas) each
reached settlement agreements to recover Medicaid and other
health expenses resulting from smoking-caused illnesses.39

For example, in Minnesota, the case of State of Minnesota v
Philip Mo~~f~is was settled and led to the parties entering into the
Minnesota Tobacco Settlement Agreement,40 in which the state
received approximately $6.1 billion over 25 years, and $200
million annually thereafter, in perpetuity. Under the
Minnesota Settlement Agreement, the state received six one-
time payments, which were distributed into three separate
accounts: the Tobacco Use Prevention and Local Public Health
Endowment, the Medical Education Endowment, and an
Academic Health Center Account within the Medical
Education Endowment. Also, Blue Cross and Blue Shield of
Minnesota received an additional $469 million, which seeded
the organization's Center for Prevention.

Beyond these payments, however, the Minnesota Settlement
Agreement required the public disclosure of 35 million pages of
internal tobacco industry documents,41 which subsequently
became the source of scientific articles, government reports and

38 Pringle, supra note 7; Humphrey, supf~a note 7; and Ciresi et al, ibid.
39 Pringle, ibid; Humphrey, ibid; and Ciresi et al, ibid.
40 See Settlement Agreement and Stipulation For Entry of Consent

Judgment, State ex rel Hurnphre~~ v Phalip Morris Inc, No CI-94-
8565, 1998 WL 394331 (Minn Dist Ct 8 May 1998) [Minnesota
Settlement Agreement]. For further information regarding the
Minnesota Settlement Agreement, see < hftp://www.publichealth-
lawcenter.org,'topics/tobacco-control/tobacco-control-litigation/
minnesota-litigation-and-settlement > .

41 Ibid.
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policy debates across the US and globally, including to those

that supported the Framework Convention on Tobacco

Control, the first public health treaty negotiated under the

World Health Organization.42

In June 1997, the major tobacco companies, facing lawsuits

by other states, petitioned Congress for a global resolution.

Congress failed to pass a global settlement agreement.
However, the following year, the Tobacco Mastef° Settlemeszt

Agf°eenzent43 was entered into on 23 November 1998 between

the four largest United States tobacco companies (Philip

Morris Inc, RJ Reynolds, Brown &Williamson and Lorillard)

and 46 states, four US territories, the Commonwealth of Puerto

Rico, and the District of Columbia.

Under the MSA, the participating tobacco companies agreed

to pay a minimum of $206 billion to the settling States over the

first 25 years of the agreement. The MSA also established
initial, annual and "strategic contribution" payments from
participating tobacco companies to the settling States. Finally,

settlement money was also designated for a tobacco prevention

foundation and public education.

The US tobacco settlement agreements, including the MSA,
advance certain public interests. Some of these include the
following:

• Disclosure: the public disclosure of millions of pages
of internal documents;

• Compensation: the payment of billions of dollars to
States as compensation for health care recovery costs,
thus benefiting taxpayers;

42 "Parties to the WHO Framework Convention on Tobacco Control"
(26 Feb 2015), online: YT~HO <http://www.who.int/fete/signator-
ies~arties/en > .

43 "Master Settlement Agreement" (1998}, online (pd~: National
Association of Attorneys General < https://www.publichealthlawcen-
ter.org/sites~`default/files/resources/masTer-settlement-agree-
ment.pdf> [MSA].
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• Health: the cessation of certain activities detrimental
to public health (ie, the sale of tobacco to children) or
the limitation of certain activities harmful to public
health (ie, tobacco marketing);

• Education: the creation and funding of independent
foundations to reduce smoking (ie, the National
Public Education Foundation or the Truth Initiative)
and new anti-smoking advocacy groups and the
disbanding of less reliable, objective or accurate
sources of education or information to the public
(ie, tobacco-related organizations, such as the former
Tobacco Institute, the Center for Indoor Air Research
and the Council for Tobacco Research); and

• Enforcement and Remedies: the right to bring an
action to enforce the settlement agreement and to be
entitled to various remedies for any violations (ie,
injunctive relief, damages).

Given the advancement of certain public interests pursuant to
the US tobacco settlement agreements, including public health
and public education, these agreements may be important
precedents for any social stakeholders participating in the
Canadian Tobacco CCAA proceedings.

V. BACKGROUND TO THE TOBACCO CCAA FILINGS

Several lawsuits against the major tobacco companies in
Canada, in the billions of dollars, provided the backdrop to the
CCAA filings. While the defendants in these lawsuits varied;
including in some lawsuits the related and foreign parent
companies (ie, Philip Morris International, Inc and British
American Tobacco plc},the most common three defendants are
JTI-Macdonald Corp ("JTI"), Imperial Tobacco Canada Ltd
("Imperial Tobacco") and Rothmans, Benson &Hedges Inc.

i
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("Rothmans"). These lawsuits included class actions,
government "Medicaid" actions and individual actions.

The most pressing of the class actions against JTI, Imperial
Tobacco and Rothmans started in Quebec in two class actions
on behalf of tobacco smokers in the Province of Quebec in 1998,
known as the Letourneau action and the Blais action. These
were originally filed in 1998 as separate actions, certified as class
actions in 2005 and subsequently heard in the same trial
(collectively, the "Quebec Class Actions"). On 27 May 2015,
Justice Riordan of the Quebec Superior Court held in favour of
the plaintiffs (the "Quebec plaintiffs") in the Quebec Class
Actions, finding the defendants, JTI, Imperial Tobacco and
Rothmans jointly or "solidarily" liable for damages totalling
approximately $15.6 billion.44 -

Thedefendants appealed the judgment to the Quebec Court
of Appeal, which upheld the judgment in almost all respects,
subject to revising certain dates for the calculation of interest
(the "Quebec judgment").45 The result was that the defendants
remained "solidarity" liable for damages in the aggregate
amount of approximately X6.8 billion (approximately $13.5
billion with the revised interest dates). In the Tobacco CCAA
proceedings, as discussed in the next section below, JTI and
Rothmans, ultimately, were unsuccessful in obtaining the
Court's permission to allow them to file an application for leave
to appeal the Quebec judgment to the Supreme Court of
Canada.46 It bears noting that the stays imposed in the initial
CCAA orders did not generally purport to stay the debtors. As
is common in CCA11 model initial orders, the initial stays in the
Tobacco CCAA proceedings generally stayed creditor
enforcement and did not prevent the debtors from applying

44 Lezourneau c JTI-MacDof~ald Coip, 2015 QCCS 2382 (CS Que},
45 In2peYial Tobacco Canada ltee c Co~2sei.1 quebecoas ,suf° le tabac et la

sctnte, 2019 QCCA 358 (CA Que).
46 In the Matter of the Companies' Creditors Arrangement Act, RSC

1985, c G36, As Amended and h7 the Matter of a Plan of
Compromise or Ai~rc~ngernerit, 2019 ONSC 2222 (Ont SCJ) [the
"SCC Leave motion"j.
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for leave to appeal to the SCC. In fact, one of the initial orders
had the additional relief of expressly permitting the debtor to
apply for leave.

In addition to the Quebec Class Actions, other non-
government plaintiffs have started similar proposed class
actions against JTI, Imperial Tobacco and Rothmans in a
number of provinces, including British Columbia, Alberta,
Saskatchewan, Manitoba, Ontario and Nova Scotia. Most of
these class actions are in the preliminary stages, and have not
been certified.47 Imperial Tobacco also faces a class action
brought by Ontario tobacco growers in relation to certain
alleged pricing practices of Imperial Tobacco, as well as other
various individual actions in Nova Scotia, Ontario and
Quebec.48

Finally, the governments of all ten Canadian provinces have
initiated health-care cost recovery actions against JTI, Imperial
Tobacco and Rothmans and certain of their affiliates (the
"Government Medicaid Actions"). This litigation is pursuant
to provincial legislation that authorizes the province to file a
direct action against tobacco companies to recoup the health-
carecosts the ~overmnent has allegedly incurred and will incur
from alleged tobacco related wrongs.49

The Government. Medicaid Actions are at different stages,
although none has yet proceeded to trial. The British
Columbia, New Brunswick and Ontario Medicaid Actions
are the most advanced and are currently at the pre-trial
discovery stage. In Ontario, the action has been on-going for
approximately ten years and the Province is seeking
approximately $330 billion in damages. 50 As discussed below,
in the Tobacco CCAA proceedings, Ontario unsuccessfully

47 Re Impe~~ial Tobacco Canada Limited et al, 2019 ONSC 1684 (Ont
SCJ) at para 5 [Initial Reasons in Imperial Tobacco].

48 Ibi~l.
49 In Ontario, the governing legislation is the Tobacco Durnuges and

Health Care Costs Recovery Act, 2009, SO 2009, C 13.
50 h~ the Matter of tl~e Companies' Credito~•s Arrangement Act, RSC

1985, c C-36, As Amended uncl In t/ze Matter ~f a Plutz of
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sought an order to lift the stay in order to proceed with the
Ontario Medicaid Actions'

With this backdrop, we can now turn to the CCAA filings by
JTI, Imperial Tobacco and Rothmans. There are four general
themes that the reader should keep in mind: (1) the scope of tl~e
stay; (2) the leave application before the SCC; (3) the lifting of
the stay motion; and (4) the non-creditor's leave motion.

VI. THE TOBACCO CCAA PROCEEDINGS

1. Initial Reasons

i. JTI CCAA P~^oceedings

On 8 March 2019, JTI was granted an Initial Order by Justice
Hainey ("Initial Reasons in JTI").52 JTI sought protection
from its creditors and additional relief, including a stay of
proceedings against it and the other tobacco company
defendants in the pending litigation, appointment of a
monitor, and authorization to apply for leave to appeal the
Quebec judgment to the Supreme Court of Canada.53 As noted
by Justice Rainey, JTI's stated rationale for seeking CCAA
protection was as follows:s4

[JTI) wishes to seek a "collective solution" to the Quebec Judgment and
the HCCR [health care cost recovery] Actions for the benefit of all of its
stakeholders. It is for this reason that it seeks a stay of all proceedings in
its application for an Initial Order pursuant to the CCAA.

Justice Rainey found that it was appropriate to grant CCAA
protection to JTI, as it was an insolvent company with liabilities
in excess of ~5 million. The Quebec judgment alone amounted

Com~r•ofnise or' Arrangement, 2019 ONSC 2611 (Ont SCJ) [Ontario
Lift of Stay Motion].

51 Ibid.
52 Re JTI-Mctec~onalc~ Corp, 2019 ONSC 1625 (Ont SCJ [Commercial

List]) [Initial Reasons in JTI].
53 Ibid at para 7.
54 Ibzd at para 6.
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to ~ 13.5 billion, and the court found that JTI did not have
sufi"icient funds to satisfy its portion of this judgment.55 The
Court granted the request for a stay of proceedings under s
1 1.02, stating it was satisfied that this request was consistent
with the CCA~4's purpose of maintaining the status quo for a
period of time while the debtor consulted with creditors and
stakeholders with a view to continuing operations.s6

Two particularly interesting aspects of the JTI Initial Order
are its extension to other defendants in the litigation in which
JTI is a defendant and permission for JTI to continue its leave to
appeal application to the Supreme Court of Canada. These
features are interesting as they employ the architecture of the
CCAA to advance JTI's stated objective of reaching a
"collective solution" to the Quebec judgment and the HCCR
actions, albeit through two distinct channels.

On the one hand, JTI is employing the CCAA to resolve a
large debt stemming from a judgment in tort, similar to the
earlier cases such as Recd Cross. JTI obtained a stay for itself and
the two other defendant tobacco companies subject to the
Quebec judgment.

The ability of the court to extend a CCAA stay of proceedings
to non-applicant third parties is not new. As stated by
Newbould J in Re Tamerlane Ventu~~es Inc:s~

Courts have an inherent jurisdiction to impose stays of proceedings
against iron-applicant third parties where it is important to the
reorganization and restructuring process, where it is just and reasonable
to do so.

In response to such requests, courts will consider a number of
factors enumerated in Re Pacific Ezploi°anon &Production
Corp.58 Justice Hainey considered these factors and was
satisfied that granting the requested stay of proceedings to

55 Ihid at pass 3, 11.
56 Ibid at para 12.
57 Re Tarnerlrarae Ventures b~.c; 2013 ONSC 5461 (Ont SCJ [Commer-

cial Listj} at ptira 21, quoted in ibid at para 14.
58 Re Pacific Exploration & Productr.ort Corp, 2016 ONSC 5429 (Ont



Anr~uul Review of'In,solves~cy Law / 391

the two other tobacco company defendants would allow JTI to
attempt to arrive at a collective solution to the class Quebec
judgment an~i HCCR actions.59 Justice Rainey concluded that
the balance of convenience favoured exercising his discretion
under the CCAA to grant a stay of proceedings to the two other
tobacco company defendants.60 The request for this stay speaks
to the collective nature of the proceedings against the tobacco
companies and is consistent with their desire for a collective
resolution.

While JTI's business is expected to remain "cash-flow
positive" during CCAA proceedings, lending support to the
view that the business could emerge from restructuring as a
going-concern, the Court found that the large tort judgment
threatens the company's ongoing commercial viability.~'t As
noted by Justice Rainey, there are public policy reasons that
may weigh in favour of preserving JTI's commercial viability,
including the lives and livelihoods of its 500 employees, 1,300
suppliers, 28,000 retailers, 790,000 consumers of its products,
and federal and provincial tax authorities which collect over
$1.3 billion annually in connection with the company's
operations.62 These are "standard fare" public policy reasons
in CCAA restructurings.63

SCJ [Commercial List]) at para 26, cited in Initial Reasons in JT1,
ibid at para 15.

59 Initial Reasons in JTI, zbic~ at para 16.
60 Ibi.cl at para 17.
61 Ibid at para 25.
62 Ibic~ at para 4.
63 See, for example, the Algoma insolvencies of 1991-1992 and 2001:

Algoma Plan Sanctioning Hearing, 1992, Algoma Steel corporatzon,
Court File Doc No B62191-A (Ont Ct [Gen Div]); Algoma PXan
SrrTacti.onii~g Hearir~g, [2001] OJ No 4630. Court File No Ol-CL-4115
(Ont 5CJ); Endorsement Order, 19 December 2001; Re Algoma
Steel Inc (2002), 30 CBR (4`~') 1 (Ont SCJ [Commercial List]). See
discussion in Sarra, Creditor Rights, supra note 2 at 114-ll5 and
Chapter 5 "Algoma Steel Corporation: Recognition of Human
Capital Investments" at 157-180; Tori•ie, sa~pr~a note 10 at Chapter 6
"New Lenders, New Forms of Lending, and Stalled Bankruptcy
Reforms: 1970x-1980s", contrasting with the 1930s Algoma insol-
vency.
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On the other hand, and in tandem with its restructuring
proceedings, JTI sought authorization to continue its appeal to
the Supreme Court of Canada in hopes that the court of last
resort would overturn the Quebec judgment. The Quebec
judgment, and other pending lawsuits, are the proverbial
inilistone around the neck of JTI's (and the other tobacco
companies') commercial operations.

A decision by the SCC to overturn the Quebec judgment
could serve as a strong precedent against the other lawsuits. In
making its case for why it should be allowed to pursue its appeal
to the Supreme Court of Canada, JTI again cited its positive
cash flow and successful business operations:64

75. In this case. the Applicant is cash flow positive and has successful
business operations. Its insolvency is primarily due to the QCA
Judgment. The Applicant wishes to exercise its right to appeal the
QCA Judgment, while staying enforcement thereof and while consider-
ing its options for a viable solution for the benefit of all of its
stakeholders.

Thus, the JTI Initial Order simultaneously engages the
CCAA to Yestf~uctuf°e (read: settle) and appeal the outstanding
tort judgment from Quebec and related lawsuits which are
coming down the pipeline. It is not unusual for a debtor
company to seek to appeal a judgment or pursue litigation
related to claims against it as the CCAA stay generally applies to
creditors, rather than the debtor. The issue of leave to the SCC is
discussed further below. Here, it is worth mentioning that
subsection 20(2) of the CCAA seems to expressly contemplate
such a situati on by stating "the company may admit the amount
of a claim for voting purposes under reserve of the right to
contest liability on the claim for other purposes." "Other
purposes" would presumably include appealing a claim arising
from a judgment. As one of us has written, "[a]n historical
analysis .suggests that this provision simply provides a
distinction between voting claims and admitting them as

64 JTI Fuctun~ dated 8 March 2019 in the JTI CCAA proceedings
excerpted in Initial Reasons in JTI, supra note 52 at para 75.
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legitimate claims in order for the CCAA to operate in a timely
vvay".65 Interestingly, subsection 20(2) has received almost no
attention in reported cases, notwithstanding the fact it dates
back to the original version of the statute and has thus been part
of the CCAA for more than 80 years.6~

ii. Imperial CC~1A Proceedings

On 12 March 2019, Imperial Tobacco was granted an
Initial Order under the CCAA by Justice McEwen ("Initial
Reasons in Imperial Tobacco").67 Imperial Tobacco Canada
Limited ("ITCO") and Imperial Tobacco Company Limited
("ITCAN") (together referred to as "Imperial Tobacco")
sought an Initial Order staying all existing and prospective
proceedings pursuant to s 11.02 of the CCAA.68

Both companies are incorporated under the Canada Business
Coy poi°ations Act, with ITCO being a privately held subsidiary
of ITCAN.69 The court found that their liabilities clearly
exceeded $5 million as a result of the Quebec judgment and that
Imperial Tobacco had insufficient funds with which to pay the
more than $9 billion it owed under this judgment.70 Imperial

65 Torrie, supra note l0, Chapter 5, "Efforts to Repeal the Companies'
Creditoj•s Arrangemetzt Act: 1938-1952". Concerns about this
particular section formed pert of the impetus fora 1938 bill that
would have repealed the CCAA.

66 We found only one reported case (from 2018) which mentions
section 20(2), although it does not discuss the subsection in great
detail: Re 8640025 Canada Inc', 2018 BCCA 93 (BCCA) at para 34.
A second reported case references subsection 20(2}, but this appears
to be a typo as the subsection excerpted in the decision is actually
subsection 20(1): Re Nortel Networks Corpor~atiofz, 2018 ONSC 278
(Ont SCJ [Commercial List]) at para 124. The Houlden and
Moi~awetz entry for this subsection is one sentence long, and simply
restates the text of t11e provision with no further references to cases
or commentary: LW Houlden and Geofft~ey B Morawetz, N§146 —
Debtor Right to Reserve Right to Contest Claim (Westlaw)
(accessed 17 September 2019).

67 Initial Reasons in Imperial Tobacco; supra note 47.
68 Ibic~ at para 2.

j 69 Ibzd at para 7.
70 Ibid at paras 3, 7-8.

I
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Tobacco also sought and obtained relief on behalf of its related
companies. 1

A couple of additional interesting points arose in the Initial
Reasons in Imperial Tobacco related. to the public policy
considerations at stake in the tobacco insolvencies.

First, Imperial Tobacco argued that going ot~t of business
would essentially eliminate the legal trade in tobacco, and thus
run the risk that an illegal trade would spring up in its place.72
Among other things, Imperial Tobacco argued this would leave
various levels of governments without the substantial taxation
revenue, of roughly $4 billion per year, that Imperial's legal
trade in tobacco generates.73

Second, Justice McEwen stressed the importance of
maintaining a level playing field for tobacco claimants as
essential to a global resolution of all claims. This, in his
Honour's view, was best achieved by using a general stay of
proceedings to maintain the status quo while the parties made
efforts to reach a compromise under the CCAA.

As with JTI, Imperial Tobacco's primary reason for seeking
the stay was to "effect a global resolution of multiple claims that
have been brought or may be brought against ITCAN and
related companies in Canada."74 Such a resolution is aimed at
allowing the companies to continue in business as going
concerns.

As noted by Justice McEwen, Imperial Tobacco would be
carrying on business during CCAA proceedings "in a profitable
fashion".75 It is one very large liability, in the form of the

71 Ibid at pass 2, 10-12, citing Re Taiz~erlane VeTztures Inc, 2013
ONSC 5461 (Ont SCJ [Commercial List]) and Re Pacific E.~plo~~a-
tion ~ Pr-ocluction Corp. 2016 ONSC 5429 (Ont SCI [Commercial
List].

72 Initial Reasons in Imperial Tobacco, ibid at para 4.
~~ Iva.
74 Ibad at para 2.
75 Ihid at para 23.
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Quebec judgment and the pending lawsuits of a similar nature
that threaten the business of the debtor companies.

In the Initial Reasons in Imperial Tobacco, Justice McEwen
reiterated the standard public policy reasons that weigh in favor
of facilitating corporate reorganization generally. The court
specifically stated that enforcement of the large Quebec
judgment would probably put Imperial Tobacco out of
business.76 The court held. that this judgment therefore put

the ongoing operations of the company in jeopardy, risking the
jobs of its 466 full-time employees and 98 contract employees,

who together earn roughly $70 million in wages per year.~~

Justice McEwen granted the Initial Order, reiterating that
the purpose of the CCAA is to maintain the status quo while the
debtor company consults with its creditors and stakeholders in
an effort to continue its operations.78 He noted that this was in
the best interests of Imperial Tobacco as well as its
stakeholders, including employees, retirees, customers,
landlords, suppliers, the provincial and federal governments,

and contingent litigation creditors.79

In his reasons, Justice McEwen highlighted a role for the
CCAA in terms of creating a "level playing field amongst the
litigation claimants."~0 He pointed out that beyond the Quebec
judgment, Imperial Tobacco faces over 20 large proceedings
across Canada, including four actions in Ontario that claim
damages of more than $330 billion.$' These actions include:82

government actions to recover healthcare costs incun~ed in connection
with smoking related diseases; smoking and health class actions seeking
damages on behalf of individuals; and a class action brought by Ontario
tobacco growers in relation to certain pricing practices of ITCAN.

76 Ibi~l at para 3.
77 Ibid at Para 4.
78 Ibid at para 9.
79 Ibzd at para 9.
80 Ibid at para 9.
81 Ibid at para 5.
82 Ibid.
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Most of these actions are in the preliminary stages. Thus, the
Quebec judgment appears to be at the vanguard of a wave of
litigation aimed at tobacco companies. Justice McEwen
accepted Imperial Tobacco's arguments that an Initial Order
under the CCAA "is necessary and reasonable as it seeks an
overall solution with respect to the Quebec Appeal Judbment
and other outstanding and potential proceedings."83

iii. Rothmans CCAA P~~oceedings

On 22 March 2018, Rothmans was granted an Initial Order
by Justice Pattillo ("Initial Reasons in Rothmans"). H4 Like JTI
and Imperial Tobacco, Rothmans initiated CCAA proceedings
to deal with the large debt produced by the Quebec judgment.

In its submission for an initial order under the CCAA,
Rothmans sought a stay of all existing and prospective
proceedings against it or any member of its group of
companies (Philip Morris International Inc) that relate to or
involved Rothmans or a tobacco claim of the kind that led to the
Quebec judgment.As After considering the factors set out in Re
Pacific Explor•crtion and P~~oduction Coy p, Justice Pattillo
extended the stay of proceedings to these non-applicant third
parties, reasoning that "the balance of convenience favours
granting the stay to enable a global solutions to the claims."86

In his reasons granting the requested initial order, Justice
Pattillo observed that Rothmans was incorporated under the
Canada Business Co~po~~ations Act and carried on business in
Ontario, where its head office was also located. The Quebec
judgment rendered the company as insolvent under the balance
sheet test: "the realizable value of its assets is less than its
obligations due and accruing due, including contingent

83 Ibid at para b.
84 Re Rothmans, Benson &Hedges Inc, Unofficial Transcribed

Endorsement of Justice Pattillo (22 March 2019) Court File No
CV-19-616779-OOCL [Initial Reasons in Rothmans].

85 Ibid at ] .
86 Ibid at 2, citing 2016 ONSC 5429 at para 26.
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liabilities."g~ Furthermore, the liability represented by the
Quebec judgment clearly exceeded the $5 million threshold
required to invoke the CCAA.

Justice Pattillo noted that Rothmans sought CCAA relief to
carry on business while pursuing a global settlement with
respect to the tobacco claims against it. A stay of proceedings
under the CCAA would preserve the status quo, allow the
company to continue to operate its business, and prevezlt
prejudice to creditors. gg Similar to Justice McEwen in the Initial
Reasons in Imperial Tobacco, Justice Pattillo's reference to
preventing "prejudice to creditors" highlights the potential
issue around an uneven playing field for tobacco claimants
based on the timing of their lawsuits, which lends support to
devising a global resolution to all tobacco claims.

Justice Pattillo agreed with, and adopted the reasons of,
Justices Rainey and McEwen in the Initial Reasons in JTI and
Initial Reasons in Imperial Tobacco, respectively, and granted
Rothmans leave to file its leave application to the Supreme
Court of Canada with respect to the Quebec judgment.89

2. Some Comeback Motions

i. Leave regaf~ding SC'C

On 23 Apri12019, Justice McEwen released his reasons on the
motion to allow the tobacco companies to pursue an
application for leave to appeal the Quebec judgment to the
Supreme Court of Canada ("SCC Leave motion").90 He denied
the motion. He ordered a general stay of proceedings applicable
to any and all current proceedings against the debtors, and
restraining the initiation of any further proceedings by or

87 Initial Reasons in Rothmans, ibid at 1.
88 Ibid at 2.
89 Ibzd, citing Initial Reasons in JTI, sup~~a note 52 and Initial Reasons

in Imperial Tobacco, sicpra note 47.
90 SCC Leave motion, sup~~ca note 46.
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against theirs, subject to leave of the court.91 Justice McEwen
further ordered that any limitation period relating to any
proceeding against the debtors shall be deemed to be extended
by a period equal to the period of the stay.92

The four main parties to the motion — JTI, Rothmans,
Imperial, and the Quebec Plaintiffs —essentially fell into three
camps for the purpose of argument.

JTI and Rothmans asked the court to allow them to pursue
leave to appeal applications in the Supreme Court of Ganada.9~

The Quebec plaintiffs submitted that the court licked both
the jurisdiction to determine the steps to be taken in the SCC
leave application and the jurisdiction to stay an appellate
decision such as that of the QCCA.`~4 Furthermore, the Quebec
plaintiffs argued that an application for leave to appeal to the
Supreme Court of Canada should immediately and
automatically terminate CCAA proceedings.95 Tn the
alternative, the Quebec plaintiffs asked that the stay be lifted
so as to enable them to participate in the leave applications.~~'

Imperial submitted that it did not intend to file an SCC leave
application, unless it had to in order to preserve its rights in case
the CCAA proceedings failed. ~~ Accordingly, Imperial sought a
general stay of proceedings alozlg with a stay of the relevant
limitation periods.9&

Justice McEwen's decision adopted the approach advanced
by Imperial.99 In the view of the Court, it had jurisdiction to
adopt this approach, which was "fair, reasonable and sensible"

91 Ibicl at para 37.
92 Ihicl.
93 Ihid at para 6.
94 Ibicl at para 10.
95 Ihid at para 1l.
~)6 Ibirl.
97 11~id at p~ira 7.
98 Ibi~l.
99 Ibic1 at paras 29 and 3H.
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and afforded the best chance of achieving a global resolution to

all litigation claims.ioo

The court was critical of JTI and Rothmans' position that

they be allowed to pursue an SCC leave application while all

further proceedings were restrained. Despite JTI and

Rothmans' submissions that this relief would preserve the

status quo and help give effect to a global resolution, the court

found that this proposal would actually alter the status quo in

their favour. l o l permitting JTI and Rothmans to file a leave to

appeal application with the SCC would allow the companies to

make all of their arguments for why the QCCA decision was

wrong, while restraining all other proceedings would prevent

the Quebec plaintiffs from offering any reply.102 This would
prejudice the Quebec plaintiffs. The relief sought by JTI and
Rothmans would also be an impediment to resolving the claims

against the debtors. As expressed by Justice McEwen, "[i]t

would distract the [tobacco companies] from the resolution

process they claim is so important by focusing their attention on

the merits of their appeal from afive-person decision of the
QCCA."io3

The court found that the argument in the alternative for the
Quebec plaintiffs — ie that the Quebec plaintiffs be allowed to
participate in a Leave application to the SCC —would similarly
prejudice the rights of other plaintiffs that are presently
pursuing claims against the tobacco companies.104 This
would essentially allow the Quebec plaintiffs to move ahead
with their claims while the claims of other plaintiffs were stayed.

Justice McEwen observed that a number of other
proceedings against the tobacco companies were approaching
trials, including healthcare recovery cost actions by Ontario
and New Brunswick, and it did "not seem fair" for the Quebec

00 Ifiid at paras 14 and 23.
101 Ibid at para 30.
102 Ihid.
l03 Ihid.
104 Ibid at para 31.
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plaintiffs to obtain a benefit not available to other plaintiffs.'
os

Furthermore, the Court noted that roughly $1 billion had been
deposited in Quebec in order for the tobacco companies to
pursue their appeal to the Quebec Court of Appeal, and further
orders like this would hinder the ability of other stakeholders
seeking a fair process through CCAA proceedings.lo6

Justice McEwen held that allowing the SCC leave
application to proceed would undermine the CCAA
proceedings.107 It would represent a significant parallel
proceeding which would have the effect of making the
playing field less even for all stakeholders.108 It would also
distract the tobacco companies from the CCAA proceedings by
diverting enormous resources toward litigation, thereby
delaying and reducing the chances of a global resolution.

lo9

The Quebec plaintiffs' primary argument posited that the
Court overseeing CCAA proceedings lacked jurisdiction to stay
the effect of the QCCA decision and to determine what steps
should be taken in the SCC leave application.Ilo Ontario
supported the Quebec plaintiff's position, because it had a
claim to recover healthcare costs.111

The Quebec plaintiffs argued that the wording of s 11 of the
CCAA provides that the Act supersedes the Banks°uptcy and
Insolvency Act and the Winding-up and Restt•uctu~°it7g Act.112

The Quebec plaintiffs submitted that if the tobacco companies
wanted to pursue leave to the SCC, then they must abide by the
conditions of the QCCA and SCC and the CCAA proceeding
should be immediately and automatically terminated. l 13

Justice McEwen found that there were no cases directly on

105 Ibid at para 32.
106 Ibid.
107 Ibid at para 22.
108 Ibid at paras 33 and 34.
109 Ibid.
1 10 Ibid at paras 10-13.
1 11 Ibrd at para 13.
1 12 Ibid at para 10.
1 13 Ibid at para 11.
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point concerning the ability of the Court to rely on s 11 of the
CCAA to stay the effect of the QCCA decision and an SCC

leave application. I ~ 4 The Quebec plaintiffs referred to a number

of cases to suggest that the Court overseeing CCAA

proceedings lacked jurisdiction. 
l is Justice McEwen, however,

found that these cases were distinguishable on the basis of the

broad authority conferred by the CCAA and the significant

nature of the undertaking at hand, which is to effect a global

resolution of multiple, significant claims against the debtor

companies. l 16

Looking closely at the wording of s 11, the court found that

the CCAA confers on the court a general power to "make any

order that it considers appropriate in the circumstances", "~

Section 11.02(1)(b) provides that the court inay "restrain ...

further proceedings in any action, suit or proceeding against the

company", while section 11.02(1)(c) provides that the court

may prohibit "the commencement of any action, suit or

proceeding against the company".118 Thus, Justice McEwen
concluded that the broad jurisdiction of the court includes the

ability to restrain further proceedings against the tobacco

companies. i 19

Justice McEwen noted that such broad discretion is
consistent with the purpose of the CCAA, which is aimed at

avoiding the "devastating social and economic effects of
commercial bankruptcies".I'0 The CCAA is remedial in
nature, and, consistent with its purpose, it enables the court

114 Ibid at para l5.
115 Ibid at Para 26, citing Mujagic v Kunaps, ?015 ONCA 360 (Ont CA) ;

Re OperiHpdro Teclziaolog~~ Canada Ltd, 2018 NSSC 283 (NSSC).
1 16 Ibid at para 26.
117 Ibid at para 16, citing CCAA, supf~n note 1, s 11.
1 18 SCC Leave motion, ibid at para 16, citing CCAA, i.bid, s 11.02(1)(a)

and (c).
1 19 SCC Leave motion, ibi.d at para 17.
120 Ibid at para 18; citing Re US Steel Canada Inc; 2016 ONCA 662
(Ont CA) at paras 47, 49. See also ibid at para 20, citing Re Air
Cunadu (2003). 28 CBR (5th) 52, 2003 CarswellOnt 9109 (Ont SCJ
[Commercial List]).
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to deal with proceedings beyond the Superior Court level:
121

In order to allow for the proper restructuring of debtor companies, or in
this case settlement of multiple significant lawsuits, it would be
undesirable to restrict the discretion of this court to matters at the
Superior Court level. It would lead to a chaotic situation where only
proceedings before the Superior Court and/or other provincial trial courts
were stayed but proceedings that had reached the appeal courts were
allowed to proceed. This would significantly hamper the stated purpose
of the CCAA, which is to attempt to negotiate a compromised plan of
arrangement.

Justice McEwen therefore concluded that the Court has
jurisdiction to stay proceedings in appellate courts "to allow
for a successful global resolution without benefiting one
stakeholder over the other."122

The Court thus adopted Imperial's position, which was
supported by the provinces of British Columbia, Alberta,
Saskatchewan, Manitoba, New Brunswick, Nova Scotia,
Prince Edward Island, and Newfoundland.l23 The Court was
convinced that adopting and implementing Imperial's position
into all three orders would "best preserve the status quo", "and
provide for the level playing field needed to attempt a resolution
of all claims".lza

Justice McEwen accepted Imperial's submission that the
Court has jurisdiction to extend time periods and limitation
periods relating to any proceeding for or against debtors or
related entities that might otherwise expire.125 His Honour
noted that such relief is common in CCAA proceedings, and
had been granted in initial orders in other cases, and that the
stay protects the interests of all stakeholders.126 Furthermore, s
58(1) of the Sup~~eme Couf~t Act appears to contemplate this

121 SCC Leave motion, ibid at para 19.
122 Ibid at pass 14 and 22.
123 Ibicl at pass 8, 14, 23.
124 Ibid at para 29.
125 Ibid at para 27.
126 Ibi~f at Para 27, citing Re Muscletech Research and Developmeizt Inc,

2006 CanLII 20084 (Ont SCJ); Re ScoZinc Ltd, ?009 NSSC l62
(NSSC); Re Scaffold Connection Corp, 2000 ABQB 35 (Alta QB).
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outcome as it includes the language "subject to any other Act of
Parliament", in setting out the time period for appeals.127

ii. Lift of Stay motion by OntaNio

On 1 May 2019, Justice McEwen released his decision
regarding Ontario's motion to lift the stay with respect to the
province's heathcare cost recovery action against the three
tobacco companies ("Ontario Lift of Stay Motion").

12g

Ontario's position was supported by the Quebec plaintiffs,
the Canadian Cancer Society and the provinces of Alberta,
Newfoundland and Labrador.129 The tobacco companies
opposed the motion, and were supported by the provinces of
British Columbia, Saskatchewan, Manitoba, New Brunswick,
Nova Scotia, and Prince Edward Island.i3o Justice McEwen
denied Ontario's motion, reiterating the importance of
preserving the status quo in order to help facilitate a global
resolution to the tobacco claims and characterized the litigation
as a costly distraction and impediment to an effective
resolution,131

The Ontario healthcare cost recovery action has been
ongoing for roughly ten years, and the province is seeking
damages in the amount of $330 billion.13' As noted by Justice
McEwen, the Ontario action is an "extremely significant
lawsuit" and raises the issue of whether a province can recover
damages for healthcare costs incurred in relation to treating
smoking-related diseases.i33 Ontario's action, as well as the
pending litigation by other provinces seeking the same relief,
are all suspended by the CCAA stay.

Ontario argued that the stay should be lifted from its action

127 SCC Leave motion, ihid at para 24, citing Supreme Court Act, RSC
1985, c S-2b, s 58(1}.

128 Ontario Lift of Stay Motion, supr-u note 50 at para 22.
129 Ibid at para 4.
130 Ibid at para 5.
1 31 Ibid at paras 11, 13-15.
132 Ibid at para 7.
133 Ibid at para 8.
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based on four grounds: the balance of convenience favours
Ontario; the balancing of relative prejudice as against the
tobacco companies tiffs the scale in favour of Ontario; the
meritorious nature of Ontario's claim; and settlement of the
Ontario action is unlikely.13a

Justice McEwen disagreed with Ontario's submissions,
averring again to the importance of preserving the status quo
and providing a level playing field to facilitate the resolution of
claims against the tobacco companies.135 His honour found
that Ontario's proposal would alter the status quo in the
province's favour by allowing it to proceed with its action while
the actions of other provinces were stayed.136 The Ontario
action would "add an enornlous impediment" to resolving the
claims against the tobacco companies, as it would "significantly
distract" both Ontario and the debtor companies from the
CCAA proceedings.l3~

The Court found that the balance of convenience between all
stakeholders weighed in favour of maintaining the status quo
through the stay of proceedings.138 The balancing of relative
prejudice also weighed against Ontario. Justice McEwen
observed that "[t]he relative prejudice that may be suffered by
all stakeholders far exceeds the relative prejudice to
Ontario."' 39 While Ontario may prove to have a meritorious
claim, it is premature to review the merits of its claim, or any
other pending claim. There was no reason to consider Ontario's
claim snore or less meritorious than any other outstanding
action against the tobacco companies.140 3ustice McEwen also
refused to accept Ontario's submission that settlement of its
action was unlikely, i41

134 Ibid at para 9.
135 Ibi.d at paras 10-11.
136 Ibid at Para 12.
137 Ibicl at paras 13-14.
138 Ibid at para 16.
139 Ibid at Para 17.
140 Ibid at para 18.
141 Ibid at para 20.
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The Court held that the CCAA proceedings were in the early
stages and needed to be given a chance to progress without
"multiple, significant, expensive distractions." ~ 4̀ ' Although the
tobacco companies have not yet proposed a meaningful
restructuring plan, their stated goal is to attempt to resolve
the claims against them.

The Court stated that the tobacco companies are supported
in this goal by six provinces which would like to try to resolve
their claims through CCAA proceedings,143 The Court
acknowledged that the bona fides of this intention remained
to be seen, however, it would be premature to dismiss it at this
stage. ~ 44

Justice McEwen concluded by reiterating that "CCAA case
law clearly establishes a significant need to preserve the status
quo between all stakeholders and preserve a level playing field
to maximize the chances of obtaining a resolution."14s

iii. Mediation P~°ocess

At the time of writing this article in the fall of 2019, the
Tobacco CCAA proceeding was in its 6th month. During that
period, among other things, the stay of proceedings was
extended a few times (the most recent extension to 12 March
2020),146 and a common service list protocol was adopted in an
effort to co-ordinate each individual CCAA proceeding.14~

Most importantly, from the perspective of achieving a global
settlement of the claims, the Honourable Warren K Winkler,
QC was appointed Court-Appointed Mediator (the
"Mediator") to mediate amulti-party mediation process,14A

142 Ibicl at Para l5.
143 Ibid at para 19.
144 Ibid at para 16.
145 Ibic~ at para 21.
146 Endorsements of Justice McEwen (26 June 2019 and 3 October

2019) in the Tobacco CCAA proceedings, supra note 5.
147 Ibid.
148 Second Amended and Restated Initial Order dated 12 March 2019
(paras 39-44) in the Imperial Tobacco CCAA Proceedings; Second
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with the assistance of a financial advisor.149 These are still early
days in tl~e proceedings. At the time of writing, therefore, it is
uncertain whether or not a global settlement or plan of
arrangement will be reached in the Tobacco CCAA
proceedings.

iv. Leave Nlntion by the Cunadi«n CanceN Society

During the 26 June 2019 motion, the Court also made it clear
that, on a going forward basis, if the Canadian Cancer Society
or other social stakeholders or non-creditors c~~anted to
participate in the Tobacco CCAA proceedings; they would
have to bring a motion for leave. The Court wanted to ensure
that there was authority for the Canadian Cancer Society to
participate in the proceedings. On 2 October 2019, the
Canadian Cancer Society brought its leave motion seeking
the Court's permission to continue participating in the Tobacco
CCAA proceedings, and to participate in the mediation process
facilitated by the Mediator. On 3 October 2019, the Court
released its decision with reasons to soon follow. I so The Court
held that the Canadian Cancer Society is permitted to
participate in these CCAA proceedings subject to the
conditions to be set out in the reasons, but is not permitted to
participate in the mediation process at this time. As of the
publication deadline of this article, the reasons had still not
been released by the Court and therefore we have provided our
review of the Court's reasoning and revisited our conclusions in
the attached Addendum.

Amended and Restated Initial Order' dated 8 March 2019 (paras 40-
45) in the JTI CCAA proceedings; Order dated 25 Apri12019 (paras
40-44) in the Rothmans CCAA proceedings; and Endorsement
(Court-Appointed Mediator Communication and Confidentiality
Protocol) of Justice McEwen dated 24 May 2019 in the Tobacco
CCAA proceedings, ibic~.

149 Order (Appointing a Financial Ad~~isor to the Court-Appointed
Mediator) dated 27 June 2019 in the Tobacco CCAA proceedings,
ibicl.

150 Endorsement of Justice McEiven (3 October 2019) in the Tobacco
CCAA proceedings, ibi.d.
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VII. CONCLUSIt7Ie'S

Social stakeholders or non-creditors have a role to play in
CCAA proceedings. The parameters of that participation were
explored in this article. We set out some guiding principles,
which should assist the court in deciding the participatory
rights of social stakeholders in CCAA proceedings. How these
principles were applied or should be applied in the Tobacco
CCAA proceedings are saved for these concluding remarks.

1. Entitlement to Participate

The courts have taken a broad approach to the entitlement of
social stakeholders to participate in CCAA proceedings. That
participation may be direct or indirect. In Re TLC and Red
Cross, the Court recognized and encouraged the direct
participation of social stakeholders in the CCAA process. In
other cases, such as An>>il Range and Canadian Ai~°lines, that
participation was more indirect, in that their interests were
recognized in the balancing of public interests. The CCAA
"widens the lens" to include a broad range of participatory
rights beyond creditors and the debtor. The "social fabric" of a
community may be impacted by a CCAA ding. In the US
tobacco litigation and settlements, some of the public interest
issues revolved around public education regarding tobacco use;
compensation for public health care recovery costs; and
cessation of activities detrimental to public health. Similar
public interest issues arise in the Canadian Tobacco CCAA
proceedings. Any individual, group or entity that raises these
public interest issues in the Tobacco CCAA proceedings will
likely be entitled to participate as a social stakeholder in the
proceedings.

2. Membership

The identity of those social stakeholders entitled to
participate in CCAA proceedings has also been broadly
defined without clear parameters. Some social stakeholders



408 / Faf-ticipation of Social Stakeholde~~s in CCAA

recognized by the courts in CCAA proceedings have included
Canadian air travellers, Canadian television viewers and
Canadian blood supply users. Given this broad membership
recognized by the courts, we expect that any individual, group
or entity impacted by or advancing public interest issues raised
in the Tobacco CCAA proceedings (ie, public education
regarding tobacco use; public health care recovery costs) will
be considered a "social stakeholder" or member. As noted,
however, clear parameters of who is or who is not a "social
stakeholder" or member has not been provided in many cases
and guidance from the court in this regard would certainly be
welcomed. This uncertainty may not be surprising given that
wide social stakeholder groups, such as air travellers, television
viewers, blood supply users or cigarette smokers, don't exactly
give rise to clear definitions of membership.

3. Timing

The participation of social stakeholders at any stage of a
CCAA proceeding has been recognized in several cases. In
Cei~tu~~y Se~~vices, the Supreme Court held that the public
interest may be weighed against a particular action. In Re TCL
and Red Cl°oss, participation was encouraged at an early stage
of the CCAA proceeding so the court did not have to speculate
on what the public interest might entail. In light of the
significance of the tobacco insalvencies for public health, it is
not surprising to see the Court entertain public interest
considerations and social stakeholders early in the proceedings.

4. Standard of Proof

The standard of proof on social stakeholders to participate in
CCAA proceedings does not appear to be onerous in several
cases, including Skydome Corp and Re TLC. A low evidentiary
burden or threshold should be adopted for several reasons. It
will encourage the participation of social stakeholders. It will
also assist the court in its mandate of balancing interests since it
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will not have to speculate on what those public interests might
be in the CCAA proceeding. Given the number of significant
public interest issues arising from the Tobacco CCAA
proceedings, including public education regarding tobacco,
public health regarding tobacco usage and public health
recovery costs, a low threshold would assist the court in
hearing these interests from the various social stakeholders.
Where those public interests conflict with the rights of

creditors, the court will have to decide whether a higher
threshold is necessary in the circumstances.

5. Participatory Rights

Social stakeholders are entitled to "meaningful"
participation in CC~A proceedings. What is meaningful will
depend on the circumstances. They or their interests are

certainly entitled to be heard or considered at any stage of the
CCAA proceeding, including the sanction hearing. We expect

that the more their interests are aligned with those of creditors
or do not conflict with or prejudice the rights of creditors, the
more sympathetic a court will be to their participatory rights.
On the other hand, the court may be less sympathetic to social
stakeholders that assert participatory rights that conflict with
or prejudice the rights of creditors. There are limits to the
participatory rights of social stakeholders. In Anvil Range, the
Court held that public interests cannot override the lawful
interests of secured creditors, but they can and must be weighed
in the balance as the process works its way through under the
CCAA. Should this be an absolute rule? Are there exceptions
when the public interest should trump the rights or interests of
creditors under the CCAA? What is the nature of that public
interest? Is it of such a critical or urgent nature that it tips the
scales in favour of the public interest? For example, climate
change and the opioid crisis are certainly urgently pressing
societal matters. Is there a middle ground whereby the court
may "water down" the rule? For example; the rule that creditors
ultimately decide on whether or not to accepta CCAA plan may
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be "watered down" by a court holding that this does not
preclude social stakeholders from having an important
influence on non-financial or public issues addressed in the
CCAA plan,

The CCAA filings of JTI-Macdonald, Imperial Tobacco,
and Rothmans cut to the very core of the idea of a Canadian
public interest: the health and welfare of Canadians. These
three insolvencies will accordingly examine the implementation
of the public interest in CCAA proceedings.

ADDENDUM

Reasons regarding the Leave Motion by the Canadian Cancer
Society

On 18 October 2019, the Court released reasons regarding its
decision of 3 October 2019, which permitted the Canadian
Cancer Society (the "CCS") to participate in these CCAA
proceedings before the Court on conditions to be set out in the
reasons, but not to participate in the court-ordered mediation
process at this tiine.lsl In his reasons, Justice McEwen started
by reminding the parties that in his 3 October 2019 endorsement
he was prepared to allow the CCS limited participation in the
Court proceedings, but not in the mediation at this time.

He then set out three general reasons in support of his
decision: firstly, with respect to the Court proceedings, no one
objected to the participation of the CCS. The CCS was on the
service list and received filings. To date, Justice McEwen had
not restricted the ability of the CCS to make submissions and in
this regard, he accepted that CCS is a social stakeholder.
However. he was not convinced that CCS had a direct financial
interest in these CCAA proceedings. It was neither a creditor

151 Endorsement of Justice McEwen (18 October 2019) in the Tobacco
CCAA proceedings [Re CCS]. Reasons were also provided regard-
ing two other motions concerning Imperial Tobacco payments and
the extension of the stay of proceedings to 12 March 2020. They are
not reviewed in this Addendum.
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nor a debtor and, like many other persons, CCS may be
indirectly impacted by a settlement. Given CCS's goals and
experience, Justice McEwen believed that it was reasonable to
allow it to participate in the Court proceedings subject to the
Court's discretion. Going forward, CCS would be free to ale
materials in response to filings made by other stakeholders and
Justice McEwen would then determine the extent to which CCS
could make submissions. However, leave of the Court would be
required by CCS, on notice, if it wished to initiate its own
motion in these proceedings.

Secondly, with respect to mediation, the Court was not
prepared to allow CCS to participate at this time. Again, Justice
McEwen emphasized that CCS was not a creditor or debtor. He
accepted that CCS has extensive experience as a health charity
and that it is open to CCS to liaise with the government and
other stakeholders outside the mediation process if it deems it
desirable to do so.

Thirdly, the Court acknowledged that it granted broad
discretion to the Honourable Mr Winkler to conduct the
mediation process, including broad discretion to consult with a
wide variety of persons that he considers appropriate. Justice
McEwen saw no reason, at this time, to vary that order. The
Court concluded that it was important to allow the Honourable
Mr Winkler, who has vast experience in this area, the ability to
carry on with the flexibility outlined in earlier court orders in
these very complicated and significant proceedings.

Revisiting Conclusions in light of Re CCS

We would like to revisit some of our conclusions in this article
in light of the reasons set out in Re CCS. The decision confirms
that social stakeholders ornon-creditors, like CCS, have a role
to play in CCAA proceedings. The parameters of that
participation were also explored in Re CCS. Earlier on in this
article, we set out some guiding principles in which we thought
could assist the court in deciding the participatory rights of
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social stakeholders in CCAA proceedings. How these principles
applied in Re CCS is now considered in these revisited
concluding remarks.

(a) Entitlement to Participate:

In Re CCS, the Court accepted that CCS is a "social
stakeholder". Given the goals and experience of the CCS, the
Court believed that it was reasonable to allow CCS to
participate in the Court proceedings subject to the Court's
discretion. The goals of the CCS include eliminating tobacco
use and cancer, and its experience includes patient support
services, education, advocacy and research geared towards
achieving those goals. These activities are all, broadly speaking,
in the public interest. Justice McEwen linked the "goals and
experience" of the CCS, which are in the public interest, with the
right to participate as a social stakeholder in the Tobacco
CCAA proceedings. This suggests that anon-creditor that has a
public interest mandate related to the CCAA proceeding may
be entitled to participate in the proceeding as a social
stakeholder.

(b) Membership:

The identity of those social stakeholders entitled to
participate in CCAA proceedings has been broadly defined
without clear parameters in the earlier cases. Soiree social
stakeholders recognized by the courts in CCAA proceedings
have included Canadian air travellers, Canadian television
viewers, and Canadian blood supply users. In Re CCS, the
Court accepted that CCS is a social stakeholder; a "health
charity" in the words of the Court. Unlike having to deal with
more amorphous stakeholders as air travellers or television
viewers, the Court in Re CCS had a more identifiable social
stakeholder, the CCS.

(c) Timing:

The participation of social stakeholders at any stage of a
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CCAA proceeding has been recognized in several cases. That
participation may begin at the outset of CCAA proceedings. In
Re CCS, the Court acknowledged that no one objected to CCS
participating in the court proceedings; CCS was on the service
list and received dings; and CCS was not restricted thus far by
the Court in its ability to make submissions. In this regard,
Justice McEwen accepted that CCS is a social stakeholder. Put
another way. the Court recognized that CCS had been
participating in the proceedings from the outset of the
Tobacco CCAA proceedings.

(d) Standard of Proof:

The standard of proof on social stakeholders to participate in
CCAA proceedings does not appear to be onerous in several
cases. In Re CCS, the Court held that going forward CCS would
be free to file materials in response to filings made by other
stakeholders in the Tobacco CCAA proceedings and Justice
McEwen would then determine the extent to which CCS could
make submissions. However, leave of the Court would be
required by CCS, on notice, if it wished to initiate its own
motion in these proceedings.

(e) Participatory Rights:

In Re CCS, the Court was prepared to allow CCS only
"limited participation". The Court repeated twice that CCS
was neither a creditor nor debtor. It also did not have a direct
financial interest in the Tobacco CCAA proceedings according
to the Court. Instead, the Court held that, like many other
persons, CCS may be indirectly impacted by a settlement. This
limited the participatory rights of CCS in several ways. The
Court held that going forward CCS is not absolutely free to
make submissions in the Tobacco CCAA proceedings; CCS is
not absolutely free to initiate its own motion in the Tobacco
CCAA proceedings; and CCS is not entitled to participate in the
mediation. However, at the same tune, the Court did not
"freeze" these participatory rights and left the door open for
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broader participation by the CCS in the following ways: CCS is
free to file materials in response to filings made by other
stakeholders in the Tobacco CCAA proceedings and the Court
would then determine the extent to which CCS can make
submissions; C'CS is entitled to initiate its own motion in the
Tobacco CCAA proceedings with leave of the Court on notice;
and the prohibition of CCS from participating in the mediation
applies "at this time", which suggests that this inay change in
the future. Finally, the Court accepted the extensive experience
of CCS as a health charity and left it open for the CCS to liaise
with the government and other stakeholders outside the
mediation process if it deems it desirable to do so in the
circumstances.
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